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"IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

g

No. "7?65 of 1995

BETWEEN
GLENN ALEXANDER THOMPSON and CHERYL MAREE THOMPSON
Plaintiifs
and
THE MACEDON RANGES SHIRE COUNCIL aad OTHERS
(according to the Schedule attached) Defendantg

) WRIT
2 8 0CT 1995

Date of document:
Filed on behalf of: The Plaintifis

— Prepared by:
L CER Y --%{_EZ%OF{ZM Solicitors Code: ¢
- Cagen
T ppen ST
ORPNGE NSTAF AP0

TO THE DEFENDANT ..;“:;*,\;\__j.
S TAKE NOTICE that this p%ﬁﬁ'i;g has been brought against you by the plaintiff for the claim set out

2ts e E . DX S
ﬁ/\/p- R\ 2 é? g: 1 . /,
PN A Tel. No.: & 220 Ag o
mﬁ/}ﬁ‘{gé\,;:: -t ’ Ref.:

(include Solicitors name)

in this writ. ,
IF YOU INTEND TO DEFEND the proceeding, or if you have a claim against the plaintiff which you
> wish to have taken into account at the trial, YOU MUST GIVE NOTICE of your intention by fiiing an

N appearance within the proper time for appearance stated below.

YOU OR YOUR SOLICITOR may file the appearance. An appearance is filed by—

(a) filing a “Notice of Appearance” in the Prothonotary’s office in the Law Courts, William Street,
Melbourne, or, where the writ has been filed in the office of a Deputy Prothonotary, in the office
of that Deputy Prothonotary; and

(b) on the day you file the Notice, serving a copy, sealed by the Court, at the plaintiff’s address for
service, which is set out at the end of this writ,

IF YOU FAIL to file an appearance within the proper time, the- plaintiff may OBTAIN*JUDGMENT
o )!AGAINST YOU on the claim without further notice.

*THE PROPER TIME TO FILE AN APPEARANCE is as follows—

(a) where you are served with the writ in Victoria, within 10 days after service;

(b) where you are served with the writ in a State other than Victoria or in the Australian Capital
Territory, the Northern Territory of Australia or the Jervis Bay Territory, within 21 days after
service; :

(c) .where you are served with the writ in New Zealand orin Papua New Guinea, within 28 days after
service; - :

(d) where you are served with the writ in
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‘y__othi:‘;T\m:.e,~ within 42 days after service.

IF the plaintiff claims a debt only and you pay, t.f:;{t débi, n ¥ and 3§
for legal costs to the plaintiff or his solicitdf /witk -the proper; time for appearance, this proceeding will
come to an end. Notwithstanding the pay Fpu may.have the cdsts taxed by the Court.
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* (Strike out this paragraph where order made fixing time {or appearance and substitute ‘'THE P d"PER.'_‘{"i AE T
APPEARANCE is within . . . days after service on you of this writ.)
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
No. 1995

BETWEEN:
GLENN ALEXANDER THOMPSON and CHERYL MAREE THOMPSON Plaintiff

and

THE MACEDON RANGES SHIRE COUNCIL Firstnamed Defendant
and

THE COLIBAN REGIONAL WATER AUTHORITY Secondnamed Defendant
and

DAVID PARKINSON Thirdnamed Defendant!
and o

GRAEME WILSON Fourthnamed Defendant

RSEMENT OF CYATM PURSUANT TO RULE 5.04(2)(b) OF THE RULES

4 the Plaintiffs were the beneficial owners of certain land within the
"Woodleigh Heights Estate” Edgecombe Road, Kyneton in the State of Victoria.

PARTICULARS

The land consisted, inter alia, of lots 1, 2, 7, 10, 12 and 27 on Planof Cluster
Subdivision No. 1134 and being all of the land more particularly described in
Certificates of Title Volume 9171 Folios 687, 688, 693, 696, 698 and 713

respectively ("the land™).

2. The Firstnamed Defendant:
(a) is a body corporate duly incorporated pursuant to the provisions of the

Local Government_Act 1989 (and more particularly pursvant to Order of
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the Governor in Council published in the Government Gazette 19.1.95):
) is the successor of the former Council called the "Kyneton Shire Council®
("the KSC");

(c) is liable for all liabilities of the KSC.

The Secondnamed Defendant:
(a) is a body corporate duly incorporated pursuant to the provisions of the

Water Act 1989 (and more particularly pursuant to Order of the Minister

for Water Resources published in the Government Gazette 25.3.92); r
(b)  as and from 30.3.92 took over the whole of the property, rights, Iiabilitiééil
obligations, powers and functions of the "Kyneton Water Board" ("the
KWB"). The KWB was itself constituted on 1.10.83 by Order of the
Governor in Council, published in the Government Gazette 21.9.83. The
predecessor of the KWB was the "Kyneton Shire Water Works Trust”. As
and from 1.10.83, all of the liabilities of the Trust were. transferred to the
KWB,
The Plaintiffs’ claims against each of the Defendants is based upon fraudulent
misrepresentations and/or negligent misstatements made by the Defendants (and in
the case of the First and Secondnamed Defendants, by their predecessors the KSC
and the KWB), to the Plaintiffs, during the period 1984 and 1992. The Plaintiffs’

fww
said rights of action were concealed from the Plaintiffs by the fraud of the

Defendants until on or about 8.8.95. The Plaintiffs did not discover the fraud

—

uné on or about 8.8.95.
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The claims in fravd and/or negligent\nissmemcn
M \
constituted by the following: \

(@)

)

made against the Defendants are

LN Sty

as at 1984 the land was mortgaged to the Australian Guarantee Corporation
("AGC"). The Plaintiffs were in default under the mortgage and AGC
arranged for a mortgagee sale of the land by public auction. The proposed
sale of the land had to be cancelled by the mortgagee. The sole reason for
the cancellation of the sale was because of fraudulent or negligent

misrepresentations made by the Defendants to the Plaintiffs and to AGC, to

the effect that the land did not have, and never had, a right of access to an
. /“' A

approved reticulated water supply;

in 1985 the Plaintiffs attemnpted to sell the land at public auction. The sale
was cancelled by the Plaintiffs. The sole reason for the cancellation of the
sale was because of fraudulent or negligent misrepresentations made by the
Defendants to the Plaintiffs to the effect that the Jand did not have, and
never had, a right of access to an approved reticulated water supply (“the

representations”).

PARTICULARS

The representations were made orally and in writing by the Defendants
including, representations made by the Thirdnamed Defendant in his
capacity as Secretary of both the KSC and the KWB, and also
representations made orally by the Fourthnamed Defendant in his capacity
as Shire Engineer and Chief Executive Officer of “the KSC, 1w tﬁe

Firstnamed Plaintiff on 11.11.85 and on various occasions thereafter.
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in the years 1986 and 1987 the Defendants continued to make the
representations to the Department of Local Government and the Department
of Water Resources; |
during the period 1988 and 1989 the Defendants continued to make the
representations to the Plaintiffs;
the Defendants made the representations fraudulently, and either well
knowing that they were false and untrue or recklessly not caring whether

they were true or false;

alternatively to sub-paragraph (e) above: : .

R
(1) at the time of the making of the representations the Defendants

intended and they well knew or ought to have known that the
Plaintiffs would rely thereon; and

(i)  in the premises the Defendants were under a duty to take care in the
making of the representations to the Plaintiffs;

acting on the faith and truth of the representations, and induced thereby:

()] the Plaintiffs in 1984 communicated with the mortgagee of the land,
AGC, in terms that because the land did not have % rightt of access
to an approved reticulated water supply, the proposed auction sale

of the land would have to be cancelled; and

(i)  the Plaintiffs in 1985 decided that because the land did not have a

right of access to an approved reticulated water supply, the
proposed auction sale of the land by them would have to be
cancelled;

(i1)  the Plaintiffs thereafter continued to rely upon the representations
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and ultimately the mortgagee of the land, MCL Finance Pty Ltd,
took possession in 1987 and sold the land on 30.10.89 for $135,000
on the basis that the land did not have a right of access to an

approved reticulated water supply;

the representations were false and untrue.

PARTICULARS

The representations were false and untrue at the time they were made in

that:

@

(i)

(iti)

(iv)

)

(vi)

the land was part of Cluster Subdivision No. 1134; ]

Cluster Subdivision No. 1134 had been subdivided pursuant - o

Planning Permit No. 2191 dated 15.11.78;

Provision 6 of Planning Permit No. 2191 required that the Body
Corporate of the Subdivision was to be responsible for the proper
maintenance of all private facilities including water;

Provision 8 of Planning Permit No. 2191 required that the
development be carried out in accordance with the Plan and the

Submission which formed part of the application for the permit;

the Submission provided for the construction of a water supply and

reticulation system consisting of, inter alia, a lake, high level water
tanks, and reticulation pipes;

and accordingly, as and from the date upon which the developers
(Kenneth Raymond Buchanan and Yvonne Rae Buchanan) were
entitled to sell the allotments (October 1979 i.e. the date of

registration of the Plan of Subdivision by the Registrar of Titles)
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) the Defendants concealed from the Plaintiffs the falsity of the
representations and the Plaintiffs did not become aware of the content of
the Plans and the Submission constituting Provision 8 of the Planning
Permit 2191, until 8.8.95:

)] by reason of the fraud by the Defendants, or alternatively the breach of
their duty of care, the Plaintiffs have suffered loss and damage.

PARTICULARS r

The Plaintiffs incurred loss being the difference between the value of tl{‘e';i
land with a right of access to an approved reticulated water supply, and the
reduced value of the land if it were without a right of access to an
approved reticulated water supply - approximate difference being $400,000.
The Plaintiffs suffered consequential losses, particulars of thch shall be
provided.
The Plaintiffs also seek exemplary damages.
Tax payable in relation to any award of damages.

AND THE PLAINTIFFS CLAIM:

A. Damages.

B.

Tax payable upon the award of damages, or alternatively, an indemnity in respect

- -
each allotment and/or owner had a nght and entitlement to a

reticulated water supply;
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of the same,
C. Interest pursuant to statute.
D. Costs.

E. Such other and further order as the Court deems fit.

17’#;
DATED: 026 October 1995,

FRANCIS TIERNAN

For and on behalf of the Plaintiffs

D - 465 -



-8 =

SCHEDULE OF PARTIES

GLENN ALEXANDER THOMPSON

and |

CHERYL MAREE THOMPSON

and

THE MACEDON RANGES SHIRE COUNCIL

and

THE COLIBAN REGIONAL WATER AUTHORITY
and

DAVID PARKINSON

and

GRAEME WILSON

First Plaintiff

Second Plaintiff

Firstnamed Defendant

Secondnamed Defendang

4

Thirdnamed Defendant

Fourthnamed Defendant
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I.  Place of trial—
A . (If no place of trial is specified, trial will be in Melbourne.)
1 .
2. Mode of trial— Judge Sitting Alone

(If trial before a Judge and jury is not specified, trial w.ill be before a Judge sitting alone.)
3.* This writ was filed—

(@) by the plaintiff in person;

Name or firm of -éb)—feﬁm-pm-asﬁ-b*

solicitor.
Business address of selicitor—of
wikitor. .
Nime of firm of Mﬁm&ﬁg—w
wikitor.
Business address of selicitor—of-
selicitor,
Name or firm of as-agent-for
pnincipal solicitor.
Business address of ‘59“9%{-9{—6-;
prncipal.
4.  The address of the plaintiff is— '&F’—Pra—l-é-eek—Sm&_N_ﬁre n

Solied : €ets; : , s
Jf W ST Ofpice Moo 2Pg

Where che puinit 5. The address for service of the plaintiffis— C/~ William Abbotr & Associates
sues by a solicitor. the Solicitors, 7th Floor, 100 Cnllins Street, Melbourne

address for service is

the bgatS=pss address of

the (»j‘-"ﬁ'-gr of. where

thed’  “iracis by an {

age ) Fusiness .
ade jic agent, -
Whén-seolaintifl e
sues without a
selicitor, the address
for service is stated in
4, but, where that
address is outside
Vicoria, the plainuff
must state an address

Vicrora = Vithin 6. The address of the defendant js—
The Macedon Ranges Shire Council
Mollison Street
Kyneton

Colibanm Regional Water Authority
2 Alder Street
Golden Square

David Parkinson
8 Jeffrey Street
Kyneton

g')) . Graeme Wilson
o Murphys Road
Pipers Creek

* (Complete or strike out as appropriate.)
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