there has been a concealment Wthh has not been provedv -1t is my’ view that-
A there 1s nothmg before e that would lead to a conclus1on that there has been a ﬁ'audulent' ‘
‘ concea]ment. Theré is nothing in the crrcumstances which demonstrate the consciousness cf
what is being done is wrong. All the documents and information which was relied upon were
given to M. Thompson. There is no evidence of any wrongdoing on behalf of the Defendants

in the provision of the information to Mr. Thompson.

_ 62. The obserVatrons and circurhstances referred to lead to a coriclision that the limitation
penod should not be postponed. In my view of the situation i$ clear cut and it would be :
mev1tab1e for a Court to decide that limitation period should not be postponed by virtue of

'Sectron 27 (b) of the Lzmztatzons Act.

[ have Aeen. glven three tables comparing the 1988 Tylden Road Proceed.tngs wn:h the -
proceedmgs The First Defendant s solicitor, Ms. DlXOIl, in her first afﬁdav1t has S
d a table of ansmg differences between the two proceedmgs '

Mr Edward, sohcrtor for the Second Defendant, in his ﬁrst afﬁdav1t swears that m" ‘
both the proceedJngs the claims for damages involve 1dentlca1 partres and have been subject’ to

N ‘pnor legal proceedmgs atid cover the same matters.

65 The Plamnffs subimit that in the amended statemént of c1a1m before the Court'a ‘
‘ Apleadmg has been made for the first tnne that the Council unlaWﬁJlly sealed the Tylden Road
plans of subdivision without services. The prospective purchaser without services on the
sabdivision therefo’re would not have any recourse to any legal means of compelling a

- developer or any other person to provide those services.

o ) 66.  ITmote that in patagraph 20 of the County Court Statement of Claim, it was pleaded -
| that the First Defendant was not entitled to retain and/or call up the first bank guarantee as the




i fail to properly comply w1th all prov1s1on of Sectlon 569E of the'Local
»,__“Govemment Act 'Paragraph 20 pleads ’ |

- The plans of subdivision confravene Section 569A(1)(a) and Section |
" 569A(1)(c) of the Local Government Act.
- The First Defendant did mnot serve on the subdivider proper or sufficient
requirements within the meaning of Section 569E(3)(b).
- The' First Defendant did not retain copies of any or all of the purported
- requirements. |
- “The purported requirements had been withdrawn by the First Defendant within
the meamng of Section 569E(3)(cc).

- In contravéntion of Section 569E(3)(d), the First Defendant cansed to be
a " lodged with the O ffice of Titles a stateient to the e ffect that the p urported
- * teduirérhent or requirernents had been coniplied with by the owner and such a
3 reqﬁ‘iieﬁieﬁt""or' requirements had not been complied with and the First
' Defetidant knew that such requirement or requiremeits had not been complied
with | |
" There i n6 valid or enforceable basis ground upon which the First Defeﬁélehf"_

could retairi or call up the first guarantee.

- 'On.a analys1s of the two proceedmgs, itis clear to me that there are some dlfferences
»_ in the W ay they are p leaded. The C ounty Court p leadings related only to residential {and o
Whereas here before me, the pleadmgs relate both to re51dent1al land and industrial lard. In -
, . addmon, thé cause of action in felation to the présent proceédings felates to misfeasance in-
" pubhc ofﬁee wheteas' the pleadings before the C ounty Court relied 6na breach of duty or -

. false representations.

. 68 " The First Defendant submits that the misfeasance in public office is another aspect of -

wrongful behaviour bitt does riot amovint 0 a iew case before the Court.

Evéir though T do not have to consider this question, as it is clear that the clairms are

6.

. statute barred, I am of the view that the current pleadings relate to the same facts. It is

interesting to note that as against the First Defendant the Plaintiffs claimed in prior

proceedings the sum of $25,000.00, interest, and consequential losses sustained by the




