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Ministers to probe

60" 0 & "

conspiracy clalm

THREE government depart-
ments will investigate Kyne-
ton Shire Council’s role in
an alleged conspiracy to pre-
vent a land sale.

Mr Max McDonald (MLA,
Whittlesea) told Parliament on
Thursday that the council had
colluded with the Kyneton
Water Board and a private land
developer to stop a Whittlesea
man selling his property.

Mr McDonald said Mr Glen
Thompson tried for two years to
sell his land but was stopped by
the Water Board's refusal to
service the property and the .
council’s unwillingness to issue
bullding permits for unserviced

‘He sald the dispute also in-
volved a time-sharing resort

By GAYI.E AUSTEN

called Wmdleigh Helghts. The
resort had a water supply agree-

ment with the Water Board and.

intended to buy Mr Thompson's

Mr McDonald claims Kyne-
ton's shire secretary, Mr David
Parkinson, told Mt Thompson
to remove auchion signs from

" his land because “they were an

emharramnﬁ to the resort.”

He ed Mr Thompson's
estate agent was told no water

or buﬂding« pennlts wnuld be
avail

“This ia the worst example of

collusion between a water
ard, a council and a private

developer to deprive a citizen of

~ his. democratm rights,”

(ried out their legal mnctmns.{

Mr
McDonald told Parliament.
Mr McDonald called on the

- Local Government Minister, Mr

Simmonds, to investigate “this
sordid affair.*
Mr Simmonds said the Minls-

'tera for Water Supply and

Police and Emergency Services
also would study the case.
Kyneton's shire engineer, Mr
Graeme Wilson, yesterday said
he wlcnmad the Government’ 3 :

“The mattar is very cnmpii
cated, and it would appear no
one wants to eome to us to
resolve the matter,” he said. “I
think the sooner the mattaer is :

d the beard merel:.r had car-
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Woodleigh Land Factual Background
17 In the course of purchasing the Tylden land the plaintiffs had also been persuaded
by Buchanan to buy a number of cluster allotments within the Woodleigh land.

18 Following such purchase a dispute arose as to the withholding of reticulated water
supply from the plaintiffs’ land, by the subdivider. Such water was supplied by the
it e ]

19  Ultimately the plaintiffs sued the Council and the Water Board in 1995 alleging that

.each had made fraudulent misrepresentations as to the plaintiffs’ lack of entitlement
to access to such water. As a result it was alleged the plaintiffs had suffered loss

upon a mortgagee sale at which the land achieved values reflecting a lack of water
supply when (it was alleged) the plaintiffs were in truth entitled to access to such

water supply.
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THIS AGREEMENT made the First day of January, One “
thousand nine hundred and eighty-two BETWEEN the KYNETOH - |
SHIRE WATERWORKS TRUST incorporated by the Water Act 1958 E
(hereinafter called “the Trust®) of the one part and i
WOODLELIGH HEIGHTS RESORT DEVELOPMENT PrY¥. LTD. of 68 Biper |
Street Kyneton owWner oF sccupier of ALL THAT Eiece of land
being pagt of Crown Portions 38 and 41 Parish of Carlsruhe [
County of palhousie and belng the whole of the land |
described in Clustecr plan of Subdivislion No. 1134 lodged in
the Titles DEfice (herelnafter called "the consumar™) which
expression where the context admits shall include its
successors, administrators, assigns and transfereses of the
" ather parkt
imtwm aiibmaesarh as follows:i-s
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THE APPLICATION
Woodlei ;
oodleigh Heights Resort Developments Pty. Ltd. (Woodleigh

Hei ’ s
eights) made application to the Council as the Responsible

5&0
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THE SUBJECT LAND AND THE SURROUNDING ARERA

The application, as has been stated above, is for the
construction of detached houses on 33 existing cluster

lots. The cluster subdivision has been developed by

Woodleigh Heights as a timeshare resort in the late 1970's

and early 1980's. The estate is situated in a rural area

approximately 3 kilometres from Kyneton township.
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This matter has the following relevant history.

1 Woodleigh Heights Reso elopments Ltd is &
mwmm in
the provision of Time Share accommodation.

2 By a series of subdivisions and resubdivisions, the

irst ace in and the final one taking
EEECE ? E to a Eem;% granted on 21 November, -
[e]s] t ments Pty Ltd subdivided

takin
ursuan
elg elghts Resort Develo
1ifty hectares of land into 134 cluster allotments

having an average lot size of 0.27 hectare.
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the two Engineers. Zhe existing Time Share develo ment is
supplied b¥ water and sewerage facilities prE?Taﬁagﬁﬁ-EEE-
ynheton Water Board pursuant to a reements between the
Appellant/Applicant Eﬁﬁ'fﬁﬁf‘ﬁﬁﬁ?gf-TE-TE'unnecessary to go
into the history of these agreements. In brief, the Kyneton
Water Board operates and maintains the water main along

Edg§comhe Road to Melville Drive while the
reticulati i

internal
of the aeveloEer.
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:I_nher Dearricott) That Maddock, Lonie and Ch

R Donovan ) Eo advise the solicitors a
) By

isholm (Solicitors) he instructed
cting for the Thompsons, Nevile &

i) ghat the Bngrd believes that it has complied with
ts obligations under the Agreement, particularly

under Cl
tad land?use 1, tﬂ.supply water to the Boundary of

ii) gzaFlthE advice from Maddock, Lonie and Chisholm to
: vile & Co. be approved by the Board's Chairman and
ecretary prior to its submission to Nevile & Co
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It appears to us the question of the connection of
water to Mr. Thompson's land is a matter between him and
Woodleigh Heights Resort Development Pty. Ltd.
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33. In response to the Plaintiffs' enquiries the KSC and KWB fepresented to the Plaintiffs
that:

a) CS1134 was outside the Kyneton Water Trust area and in an area where under
the provisions of the Water Act 1958 water was supplied under private

agreements at the discretion of the Trust;

b)  There was under the provisions of the Water Act 1958 a legally valid water

" agreement in existence between the KWB and WHRD Pty. Ltd.;
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: -a)-' .Th_e representation as set out in snbparagra;ih 33 b) was false and untrue for the

fq]lomng Teasons; e
R R (v

(1) The Water Agreement provided for the supply of water to land which was
% i ) SR o S
outside the Kyneton Waterworks Dmlnct and the approval of the Governor
"% in Council for that supply as required by S.186 of the Water Act 1958. was

neither sought by KWB nor obtained by KWB.
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(e) to the extent that the agreement purported to facilitate the supply of water to
allotments that were outside the water district, that the agreement
contravened s.186 of the Water Act:
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167  laccept the plaintiffs' submission that this is an agreement for the supply of (potable)
water to the Woodleigh land.
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1. The sarecment referred to in P20 iz impProrer 2% it iz

motwoen 2 rrivate develoror end the Water Board and totollw
sbrogates the rights of the bode corrorate of Lhe
subdivizsion ond the obther owners of srorerty within the
subdivicion, '

che The aoreoment referred to in 30 is unlawfull &8s it
rrovides  for bthe supply of water Yo crouwn rorbion 41 and gt
the bLime of making the asreement corown rortion 41 waes
sntirels outzide the wobterworks district of the Kunelon
Water FBoard =znd the oareemcnt therefore resuired tihe
arrraval  of  Lhe Governor in Council 2nd bthis seprroval | wer
neither cought nor obbtaipned,
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The August 1987 letter and the 1982 water reticulation agreement demonstrate that
the firstnamed plaintiff was aware from at least August 1987 that a reticulated
potable water supply was in fact provided for in 1982
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12. In relation to the Woodleigh Heights Land the Appellants alleged that when
the Second Respondent entered into the January 1982 agreement with
Woodleigh Heights Developments Pty Limited it acted unlawfully and with
reckless disregard to the existence of any power under s 307AA(2) of the
Water Act and with reckless disregard to the allotment owners in the cluster
subdivision. The Appellants alleged that the Defendants made
representations to them and to Australian Guarantee Corporation Limited that
were false and made with the intention of causing harm to the Appellants in
relation to the provision of water to the Woodleigh Heights land amounting to

misfeasance in public office.
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17. Further, the Appellants’ outline of submissions dated 22 August 2007 in
opposition to the Respondents’ application for security for costs heard on 5
September 2007 made further allegations of fraud, fraudulent concealment,
vilification of the Court and legal representatives, alleged misconduct by
Justice Osborn, mala fides, fabrication, fabrication of court orders by his
Honour. Examples are set out and deposed to at paragraph 24 of Mr
Edward’s affidavit: see Exhibit “SME-64".
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insed Estate Agent 1'

. Bast Malbourne, 3002
Telephone: 650 3531
Facsimnile: 650 4383

I

12eh Dctcbar,'1933.

Mr. Erasme Miller,
Mercantile Credits L
sy fax to 267-2896.

Dear Sir,

Re: Woodleigh Heights Estate, Edgecombe Road, Kyneton.

Further to our previous report dated 13th September, we
now conflirm our verbal advice that !t Is our oplnien,
noting the complications of services, roadways and
accessways asscciated with the relevant allotments,
that a realisable value of Individual allotments under
forced sale conditlons is In the range of 55,000 to
§6,000 per lot,

fou will appreciate that the problems assoclated wlith
the provision of services Is extensive and at this stage,

POSSIbIY unsolvable. This wil] cbvious]y have an effect
an value, '

We again confirm our previocus advice that 1t 1s our
epinion that the most satlsfactory method of disposing
of these allotments, noting the legallties of the
mortgagee in possession, i{s by public auction under the
heading of a mortgagee’s auvctlon,

He trust this |3 adequate for your requlirements at this
time,
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A FFY. & o vokpea : T
’Du er an . . o - 144 JOLIMONT ROAD, EAST MELBOURNE, 3001
R o : TELEPHONE: 630 3531 FACSIMILE: 650 4s6g
_ ESTATE AGENT ACK 004 1 449 g '

(Our Ref: SANDV(2) =

Real Estate Consultants and Valuers

24th April, 1882

Mr. Glenn A. Thompson
4 James Street
WHITTLESEA VIC 3757

By Fax: 716 2687

Dear Sir,

RE: Valuation - Weedlelgh Heights Estate, Kyneton

We refar to your letter of 15th April, 1882, and have noted the contents therein.
QOur instructions In this matter were provided by Esanda Finance Corparation
Uimited, and we have forwarded a copy of your ietter to them. You will appreciate
that we have an obligation of confidentiality to our client in respect to this
valuation, and are therefore awaiting their further instructions prior to formally
responding on your requests,

Yours faithfully,
S.A. Norman

& 44 $ % & 0 0& 1 o0 & 4 % (° &> 4 %

TEBMS CF
REFERENCE: We are instructed to provide a Report and Valuation

for the above property, comprising 18 vacant
allotments within an integrated Cluster Subdivision of
131 allotments. The valuation is to address our
opinion of market value as at 12 QOctober, 1988, being
the date of a previous marketing submission made by
this office.



*& & 06 (& $ 7% % & O 0& &3 ,& 60#0& &1
# 0 & " & $ 6 (& 01 0 6
0%
Water/Sewerage - The Kyneton Water Board advise
that water and sewer are available at the entrance of
the estate in Melville Drive. Internal reticulation is the
responsibility of the land owner, and a substantial
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This system remains under the control of the
operating company and has not vested in the Water
Board. Any individual land owner would subsequently
be required to negotiate with this company in order to
obtain these services via the reticulation system
currently installed. A contribution to the cost of this
scheme would therefore undoubtedly be necessary,
but cannot be accurately determined as no "standard
levy" applies and would result from direct negotiation.

% ( (

@ ?.$2A ) "
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Gur investigations indicate that each ailctment is
capable of being developed for residential purposes,
with an A.A.T. decision in March 1988 allowing the

erection of a dwelling on other lots within the estate
establishing a valid precedent. In order to obtain this
approval however, it would be necessary to connect
any dwelling to a reticulated water supply and
sewerage disposal system, and although these
systems are available within the estate, they are not
under the control of the local Water Board. Any
purchaser would therefore be required to negﬁate
with the private developer for connection rights to
these systems, with inherent uncertainty over both
permission being gramed and the cost involved. The
price obtainable for the subject allotments is obviously
influenced by this uncertainty, and must be discounted
for the likely cost involved in connection to services.
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10.11.78 - 45 lot plan of subdivision (cluster)
- proposal includes water supply
(1 dwelling per 1.07 ha.)
(3 per 8 acres approx.)
{Average lot size = 2 acres).

- PP 2191 issued 15.11.78.
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The Council has adopted a policy or guidelines regulating
the size of subdivisional allotments in different areas
under its planning control. That policy as applied

to the subject land provides for a minimum allotment

size of 3 acres (with reticulated water) and 6 acres

{without reticulated water).
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8. The development to be carried out in accordance with the plans

' snd submission which formed part of this application.
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(a) _SERVICES:
(i) UWater Supply:-

This is to be provided by a cumprehénsiua system utilisiqg the
natural water supply available and is discussed further in the
Engineering Report.

& & 0& & o1" $%$ 6%

(ii) The Common Property will include the storage dam and this can be

used For recreational purposes such as fishing, swimming and sunbaking
on the sand beach created for this purpose.
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WATER SUPPLY REPORT

Attached hereto is a copy of a report prepared by Garlick and Stawart,;
Consulting Civil Engineers and Surveyors, on the feasibility of the i~
scheme and it would appear from this report that the proposals put o
Forward meet all the necessary requirements to ensure an adequate

water supply to the development. The proposed storage reservoir has

a capacity of 8.5 million gallons and, assuming an average consumption
of 300 gallons per household per day, there is sufficient storage

for almost two years usage and in even the severest of drought conditions
water supply should not be a problem. Household drinking and bathroom
water is to be supplied by means of roof rainwater storage tanks an

These will De installed as houses are constructed. A covenant on

the Titles, administered by the Body Corporate, will enfaorce this
requirement and it is proposed that tanks of 8,000 gallon capacity

would provide more than adeguate storage for normal household usage

in the Kyneton rainfall area.
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GARLICK & STEWART ; Gooetle ¢ tese
civiL ENGINEERS & SURVEYORS SOT W""’ j"’z""’(
TELEPHOHES: S2-6724, S2-1445 & 2
e {dloncrone, SO0

2nd November, 1978.

James A. Harris & Associates Pty. Ltd.,
882 Whitehorse Road, '
BOX HILL. 3128

Dear S5ir,

pProposed Rural Residential Subdivision

As instructed we have examined a proposal for the provision of
water supply facilities to a proposed rural residential subdivision
off Abbatoirs Road, approx. s % kilometres north of Kyneton.

There are 45 proposed allotments having an average area of
approx 0.77 hectares, and the proposal submitted for a "non-domestic

uses" water supply comprises a stora reservoir on a watercourse
within the subdivision, pumping equ!éienfiana'assu:iated rising main

to convey water to a 100,000 allon stora tank at the highest point
on the property, and a-sys!an! -IEELTH:a%li on MALNs.

Leonz apL o M%Wﬂgﬁ% in
principle and the wvarious aspects o e WOLKk are referred to in
more detail as follows :-

p i STORAGE RESERVOLR
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TOWN AND COUNTRY PLANNING ACT 1961

SHIRE OF KYNETON PLANNING SCHEME

INTERIM DEVELOFMENT ORDER

By virtue of the powers conferred by the Town and Country

Planning Act, 1961, and of every power enabling it ia that behalf,
the Shire of Kyneton (hereinafter referred to as the Responsible
Authority) having commenced the preparation of a planning scheme
in accordance with the said Act on the Fourteenth day of January,
1971, hereby makes the following Interim Development Order for

the purpose of regulating, restricting, restraining or prohibiting
the use or developmentof any land, that is to say:-—

1. Except in accordance with the provisions of a permit
igsued by the Responsible Authority, no person shall
use or develop any land within the area described in
the Schedule heretoe.

2. After the coming into operation of this Interim
Development Order

(a) No person shall subdivide into allotments
having an area of less than 16 hectares any
land in that part of the Shire of Kyneton

shown coloured green on the map comprising the
schedule hereto.

(b) No person shall subdivide into allotments any
land in that part of the Shire of Kynetou
shown coloured white on the map comprising
the schedule hereto except in accordance with
the provisions of a permit issued by the
Responsible Authority.
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PP2191. Permit issued 15th November, 1978.

owner: K. R. & Y. R. Buchanan.

45 lots - cluster subdivision
incliuding water supply.
Densitv: 1 lot/1.07ha.
Average lot size: 0.8ha.
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SPECIFIC CLAIMS BY G. THOMPSON.

Page 1.

The Council had approved of a private reticulated water supply
system but it did not exist to serve Mr. Thompson's jand. If the
Body Corporate or Woodleigh Helghts Resort pevelopment Ptv. Ltd.
(which for practical purposes was probably the one body gt the
time) wished to substitute town water for private water 1@ does
not appear to negate oOr conflict with the planning condition

relative to the cluster subdivision.
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The letter to the Titles Office was correct. If no requérements
were made pursuant to 589E of the Local Government Act because
the plan was sealed under the Cluster Titles Act.
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87. What Mr Thompson fails to mention and what the objective documentary evidence
establishes, is that he was aware and had been aware, at least since August 1987 (if
not before), that the “reticulated water supply” had been laid in 1882 and not 1979.
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156  Further, I would add for completeness, that I am satisfied the plaintiffs’ case is
premised on a misreading of the relevant planning permit. The application for
permit which is in evidence was in fact one both to subdivide tl'lela.ndgtouseﬂw

land for the purpose of a detached house on each allotment. The application was put

forward on the following basis:
1+ 1& &* (& # # & $ $& > $ 0
& & 1 & o ™o 1&& 1"% $$° 0& & E"
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158  Ultimately the planning permit to subdivide g for "cluster type development

including water/ open space" was granted on the following conditions: '

> &$$ 0 (&6 " & "0 "0 "0 (& $ & $ $&
> B $$ 0 "$ (& "0 0A

8.  The development to be carried out in accordance with the plans
and subdivision which formed part of this application."
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8. The development to be carried out in accordance with the plans

snd submission which formed part of this applicatiom. |
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TO SUBDIVIDE PART CROWN ALLOTMENTS 38 AND 41 f:;b

PARISH CARLSRUHE, ABATTOIRS ROAD, (P FERY sy 2191
CLUSTER TYPE DEVELOPMENT INCLUDING WATER/OPEN SF. @ ,Ki@ i .
AVERAGE LOT SIZE 2 ACRES, =i j*?x
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hereby apply for a permil to *{i) sub-divide the land described hereunder in accordance with accompany-
ing plan SN (s copies)
*(ii} ercct construct or carry out on land described hereunder the buildings
or works in accordance with accompanying plan (three copies)
*(iii) use the land described hereunder for the purpose of ... A . ...
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(c) The permit did not require completion of tl-le reticulated non-potable water
supply as a condition of subdivision;
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158  Ultimately the planning permit to subdivide g for "cluster type development
including water/ open space" was granted on the following conditions: '
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160  In my opinion the reference to the development in condition 8 is in fact a reference to
the cluster type residential development forming a part of the subject matter of the
permit. Condition 8 does not impose a requirement which must be met prior to the
sealing of the plans of subdivision. The permit conditions and in particular
conditions 1 and 3 make clear that in the first instance the allotments could not be
cleared or used for purposes other than pastoral use, without the further permission
of Council. Nevertheless, it was envisaged that the cluster type development would
result in time in the construction of dwellings. Condition 8 imposed a precondition

to use of development upon the land not upon the subdivision of the land.
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In my opinion the reference to the development in condition 8 is in fact a reference to

the cluster type residential development fmminﬁ a part of the subject matter of the

permit.
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Condition 8 does not impose a requirement which must be met prior to the
sealing of the plans of subdivision.
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Nevertheless, it was envisaged that the cluster type development would

result in time in the construction of dwellings.
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Condition 8 imposed a precondition

to use of development upon the land not upon the subdivision of the land.
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COLUMN 1 cOoLumn 2
F/a4) 1 - 45 Allotments are not to be cleared or timber felled without
. ) the prior approval of the Council of the Shire of Kyneton
('” and the Body Corporate.

residentia e
1 - 45 /4) Allotmant&ﬁ:ﬁ to be used Fgr*;astzz:nm.ﬁms, excluding
e * | piggeries, kennels and poultry Farmé":'-}‘ i the prior
permission of the Council of the Shire of Kyneton and the
Body Corporate, has been obtained. &=
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157 It is apparent the application was not for conventional subdivision in accordance

with minimum areas fixed by reference to water supply. Rather, it was for a cluster

subdivision with site specific communal provisions. The application was not one

which put forward, an "approved reticulated water supply for the purposes of the
Shire of Kyneton Planning Scheme."# It was expressly put forward that the cluster
55

subdivision would not meet the minimum required in this regard for conventional

subdivision.
#" & "& 4 $% "%, & ,0
* : ( 00"+ 0 & & 0 1 & (( & R {
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The Council has adopted a policy or guidelines regulating
the size of subdivisional allotments in different areas

under its planning control. That policy as applied

to the subject land provides for a minimum allotment

size of 3 acres {(with reticulated water) and 6 acres

(without reticulated water).
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Subsequently, there was an application for the cluster
subdivision of the land into 45 allotments (of 2 acres each)
having an overall lot density of 1 allotment per 3 acres.

One of the conditions of that deveiopment required water

to be provided by a large on-site dam and internal

reticulation.
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Woodleigh Land Factual Background
17 In the course of purchasing the Tylden land the plaintiffs had also been persuaded
by Buchanan to buy a number of cluster allotments within the Woodleigh land.
% & $ & > 0& & 1 0% . & 1 && 0 ( "0 1
$$6.( 6 0 0 & $ 1 $$ 06 &3 0 & O# 4’

18 Following such purchase a dispute arose as to the withholding of reticulated water

*&

supply from the plaintiffs’ land, by the subdivider. Such water was supplied by the
Water Boardfto this subdivision in 1982
& $ $& 4> 0& : 0& " 03 0 44 (0
$ 6 "+ ( $. . 1& &:1 0 $..
19 Ultimately the plaintiffs sued the Council and the Water Board in 1995 alleging that
.each had made fraudulent misrepresentations as to the plaintiffs’ lack of entitlement
to access to such water. As a result it was alleged the plaintiffs had suffered loss
===
upon a mortgagee sale at which the land achieved values reflecting a lack of water
supply when (it was alleged) the plaintiffs were in truth entitled to access to such

water supply.
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148 It was this latter water supply to which the plaintiffs were denied access. This denial
formed the gravamen of the Woodleigh Supreme Court proceedings.
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21 The Elamtlffs now contend that the Council should not have sealed the relevant

plans of cluster subdivision in the first place, because at the time the lots were
created, necessary water supply had not been provlded to the land in accordance

with the E!% permi a]lo_me the cluster subdrmmn
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(b)  in 1985 the Plaintffs attempted to sell the land at public auction. The sale
was cancelled by the Plaintiffs. The sole reason for the cancellation of the
sale was because of fraudulent or negligent misrepresentations made by the
Defendants to the Plaintiffs to the effect that the land did not have, and
never had, a right of access to an approved reticulated water supply (“the
representations™).

( E?A C) (

(h)  the representations were false and untrue.

( E?A C) (
" ( " ( ?A O)A (
38G9  ( 9 = ) )
) ( + () +
PARTICUI.ARS
The representations were false and untrue at the time they were made in
that:
(i) the land was part of Cluster Subdivision No. 1134, (

()  Cluster Subdivision No. 1134 had been subdivided pursuant (o

Planning Permit No. 2191 dated 15.11.78:

(ili)  Provision 6 of Planning Permit No. 2191 required that the Body
Corporate of the Subdivision was to be responsible for the proper

maintenance of all private facilities including water;

(iv) Provision 8 of Planning Permit No. 2191 required that the
development be carried out in accordance with the Plan and the

Submission which formed part of the application for the permit;



(v)  the Submission provided for the construction of a water supply and
reticulation system consisting of, inter alia, a lake, high level water
tanks, and reticulation pipes;

( DA ( "

: . 9 (

(vi)  and accordingly, as and from the date upon which the developers
(Kenneth Raymond Buchanan and Yvonne Rae Buchanan) were
entiled to sell the allotments (October 1979 i.e. the date of
registration of the Plan of Subdivision by the Registrar of Titles)

each allotment and/or owner had a right and entitlement to a

reticulated water supply; |

( E?A ( : '
" () 9 ( 99 8E

1
(i) the Defendants concealed from the Plaintiffs the falsity of the |
representations and the Plaintiffs did not become aware of the content of

the Plans and the Submission constituting Provision 8 of the Planning

L

Permit 2191, unt 8.8.95;
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21 The Elamtlﬂ':s now contend that the Council should not have sealed the relevant

pImofchstermb&monmthﬁﬂrstplace,because at the time the lots were
created,necesaarywater supplyhadnotbemprcwdedmﬂlelandmmdame

mththe%ﬁ al[o_Mnﬁtheclustersubdmon




() (& 1' $"0 ( > 1 0f 0 61 > 5 &

$"0 0O 1 0# 570 <0 030 &@ &5 & $ 0" 6
&30 &@ & O0# %*& # $" &*60 <0 030 & @ &
1 0 " ( ##1$5  0(( & (" %

S $& 4 (61 > $#00  "0( (& # 0
& O# 0 $ $%& : 0& (" &0 "" 0 "%
% $ 6:0(0& $ (" # & "0"$ $ "’

O#
, & $ $&4 > " 06 ( 0"$ (& # 1&"& $6 0 & .8 0
#" 1 $ .0& & (" &0 SN '
95 Accordingly, the present proceedings are founded on allegations of misfeasance in
public office.
[39] The most simple issue in respect to each subdivision is that with
the knowledge and consent of the second defendant the first
defendant sealed the plans of subdivision in full knowledge that
the required services were not and that there was no
a means of comp subdivider, Buchanan, or
i anyone else to provide those services.
[40] The defendants fraudulently concealed the facts behind these
issues during the period 1979 until discovered by me in August
2000 (sic)."=
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w) In relation to Woodleigh Heights the predicating facts of the primary fraud are found at paragraph
W10 of the present Amended Statement of Claim and are, in summary, that the First Defendant
sealed the plans of cluster subdivision in full knowledge that the private reticulated water supply

which was described in the submission dated 3.11.78 and referred to in paragraph W2 of the
present Amended Statement of Claim and which water supply was required by law to be
completed in 1979 had not been completed.

x) Consequently, for the reasons which [ will shortly set out, at the time the cluster plans were sealed

there was no water supply present and once the plans of cluster subdivision were sealed, there was

“no lawful means to compel or cause construction of those services in order to make the

allotments useable”
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97 It is submitted by the plaintiffs that the documentation before the Court
demonstrates:

(b) _a reticulated water supply was not provided to the Woodleigh land at the
date of sealing of the initial cluster subdivision plans, as it was required to be
pursuant to the planning permit authorising such subdivision.
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(3) The permit did not require provision of a reticulated potable water supply by

the Water Board or at all;
()  The permit did not require completion of ﬂ-le reticulated non-potable water

supply as a condition of subdivision;
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69 It is thus abundantly clear that as at this date the plaintiffs understood that the

reticulated water supply contemplated by the permit application was not a supply of
L ) < -

potable water from the Water Board.
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