Gk 1

Vi

R h B
RN Y B Y

At U

st S b ey

ik

TN THE SHPREME COURT ‘ ‘
OF VTCTORTA '

AT MELBOURNE 1987 O/R 23158

In The Martter af rhe
Maagisrraras Courr Acr 1971

- Aand -

Tn The Marray af rhe local
Governmanr Aacr 1958

R ETWEFE N: -
GLEN THOMPSON - Arnlicanr
-
-and-
THE PRESIDENT, COUNCTILLORS &
RATEPAYERS OF THE SHIRE OF
KYNETON Respondeanr

Affidavit on Behalf of the Respondant

IT. Graeme James Wilson of Murnhvs Road Kvneran in the Stare

af Viertoria Municipal Engineer make oath and sav as follows:-

1. That T am a municipal engineer emploved hy the respondanrt

herein.

®
7 That on the 2nd dav of December, 1987 T WAS present in the

-

Maaistr%ﬁestourt At Bendigo throuahout the hearing of
Comﬁlaint nﬁmbered D 14193 of 1987.wherein the abovenamead
resnondent souaht te recover from the abhovenamed apnlicant
the sum of S3.708i00.

X Thar the said.comnlaint initialiv souaht pavment of rhe

said amountgas béing -“Rartes ana Interest Due." At rhe

. -

Commence;ent of the hearina, by consenr, the cause af

‘acrion was amended ta “"Ralance Due for Work & Labour Done

& Material Suoplied between the 17th Ocrtober, 1982 And the

30rh Seprtemher, 1884."
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Thart I verily believe that no transcript of the hearing was
made or taken,

Thar the aoplicanrt was renresencted by Mr. Barrv Fox of
Caunsel and the resnondent was represented bv Mr. Barry
Phillins of Counsel.

That on behalf of the resmondent evidence wai‘ﬂiven b;
myself and a number of exhibits were tendered. Those

exhibits included plans of subdivision of rthe land N -

concearned, extracts from the Minutes ‘'of the proceedinas of

the resnondent relavanrt to the matters in issue between the
parties, Notices issued by the respondent, the respondent's a2
ladaer cards relating to the subject-matter of..the dispurte i :
and corrgspondence between the applicant and the _”md;i:i;;%é%
respondant. : f
That on behalf of the applicant evidence was given by the :
applicant himself, by Mr. Ross Nichoils and Mr. Lance 1
Nicholls. ‘ E !!
I refer to an affidavit sworn herein bv the:amplicant on fr
!
the 22nd day of December 1987 and in answer to the ;
allecations contained therein say as follows: ;
| e el
(a) I admit the allegations contained in paragraphs -; ,,_g
= s 2 St d
1. 2 and 3 thereaof: | = g
(b) ~ Save and except to say that I have not seen the ~ ';ii
bundle of documents referred to as Exhibit "A" T vrsn e s nié
otherwise admirt éhgm;liéqatibns contained in e— %?
paraqraph 4 theréof: | h : e égf




(c)
(d)
(e)
(f)
L
./‘./,
Vo
A
LEEN
.'\\)\ _'/ ' r:"

I admirn the allegations contained in paragrapis

5 & A mhereof;

// I Aadmic the allegations contained in sub-
A

paraaraphs (a) and (b) of paragraph 7 thereot:

I cannot recall evidence being givern as alleaed
in sub-paraagraph (c¢) of paragraph 7 thereof:
As to the allegations contained in sub-paraaraph

3

(e) of paragraph 7 thereof ‘I say that the evidence

was that the representations from Mr. Buchanan
ware contained in a letter of the 7th March. 1980,

a copy of which was produced and tendered; I sav

,further that the evidence was that the Council
\\N
resolved to accept a Bank Guarantee pursuant to

Section 569 E (1) (b) of the Local Government AcT
1958 and thatlotherwise I.aéree with the élleqa—
tions contained therein:

I admit the alleqations éontained'in sub-paragraph
(f) of paraqraﬁh 7 thereof but say there was also

evidence that the plans were gsealed with the road-

e

making requirement endorsed thereon on the 21st
May, 1980 and ‘that evi@encé was given by me of the

purpose for doindg this namely that the invesrti-

gations and examination of the plans bv the Office

of Titles could be carried out contemporaneously

wirth the makinag of the roads thereby savinag con-

siderable time by the sub-divider:
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As to the allegation contained in sub-nara (a)
anf paraaranh 7 thereof I sav thaft the evidence
was rhat by letter dated the 23rd Ocrober, 1980
the applicant advised the respondent that the
subdivision was "now a ijoint venture +hetween

-

ourselves (being the applicant and his wife) and

K.R. & Y.R. Buchanan."
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Enclosed with the said letters was a Bank
e Lo R AL
Guarantee: T BN - N7

I admit the alleagations contained in sub-nara (h)
of paragraph 7 thereof and say furthqp.that the
;vidence was ta the effect that the Registrar of
Titles was so advised by letter dated the 24th of
November, 1980:

I admit the allea;tions contained in'sub—péra

(i) of paragravh 7 and say further that the
relevant Notices“of.Disposition of . Interest in i

land datad the 24th December, 1980 were tendered

as an exhibit which Notices showed that the land v
— T — ~

was purchased by the applicant and one Cheryvl '§,f
Marie Thompson:

I say that evidence was given thact by letter dated TJ
i\

1 R

the 12th May, 1982 and the 4th November, 1982
c . il Q
A

to advise the respondént‘of their intentions 'X<O th;

addressed to the applicant wife thev were asked \

in respect of complyinag with the ragquirements

endarsed on the plans of subdiwvision. €
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(1) _ I say rthar evidence was then given that on the

v 17th Novembher, 1982 the Council of the,reanndent

L -

i resolved pursuant to the provisions of section-
- 569 E (4) of rhe said Act to carry out the said ) , s
~— . =
works: \
(m) I admit the alleqations contained in paragraphs

(i) and (k) of paragraph 7 thereof:
(n) As o the alleqgatrions conrtained in sub~para (1)
of paragraph 7 T say thar after referring to the o
3

respondent's ledger sheets I gave evidence to the =

effect that th

D

work commenced in phg week endina = = &
the 18th February, 1983 and was completed in March
1984 although suppliers of material and contract-
Oors were paid after that date:

(o) ‘I admit the alleqations contained in sub-paras

(m) and (n) of pafagraph 7 and say further thar =
the quantum of the respondent's claim was not in =
dispute: . - % - i

.(p) I admit the alleg%tions contained in paragraph 8

thereof but say that the respondent gave further

evidence to the effect thaf he engaged solicitors

Fim 77 to act for him in reiation to the purchase of the
land. that he did not Dersonally make anv

enquiries of the respondent pursuant to section




600C of the said Act and than he did nor know

- wherther or nort his solicitors had made suach

enquiries:
(1) . I admit the allegations coantained in.ﬁa;aqragh

9 thereor; . ' h
(r) . As to the allegations contained in paragraphs 10

L]

and 11 I =ay:
(i) that the submission sen forth in para
11 were made on behalf of the applicant
prior to the submissions made on
* behalf of the respondent;
(ii) that on behalf of the respondent
submissions were also made. to the effect
that.the provisions of section 5é9 E (4)
and (5) do not bar recovery aven if the
works were combleted outside a period of
three years and that the provisions of
. ¢
section 569 E (3) allowed the resnondent s
to lift the requirements endorsed on the
plans of subdivision oncé a quarantee
has béen aiven.
(s) I admizn thergiieqatiohs contained in para 12

R S

thereof.
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That the reason of r

“he foreaocing I respecr

fully gseek thar

the Order Nisi haraip ha discharqged.

Yorn hy the faid Graema

Ames Wilson ar //1002577

his /72 {/ldav of 0‘4‘/7‘/———1988

1s Affidavit is fileq by Messfs.

r=h, Ballarat,

7
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Piries of 13 Dnvnton S?rPer

3350 Solicitors for the Respondnnr




