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1; " "l‘hese are two snmmonses before me. One was filed by the First Defendant, Macedon
Rangés Shire Coiincil, and the other by the Second Defendant, Coliban Region Water
Authority. The First Defendant Was formerly known as The Kyneton Shire Council and the
Second Defendant was fotmnerly known as Kyneton Water Board and Kyneton Shire Works
Trist. In both miatters the Defendants are seeking that judgement be entered against the

Plaintiffs, Alexander Thompson and Cheryl Maree Thompson or alternatively that.the
proceedings be permanently stayed.

. Background

- 2.. " The Pla.mtlffs clal.m relates to parcels of land described as the Tylden Road Land and
“the Woodlelgh He1ghts Land T hey allege, in the amended Statément of Claim, that they

‘ carned on ‘the busmess of property developers and were the purchasers of the Tylden Road '

S Laid and the Woodlelgh Heights Land. The Tylden Road Land comprised of fifie¢n

res1clent1al allotments and certairi mdustnal allotments. The Woodleigh Heights Land related

to land descnbed in cernﬁcates of title volume 9171 folio 687, 688, 693, 696, 698, 700, 701,
704 713 714.

L 3 o In relanon to the Tylden Road Land, in September 1979 Keith Raymond Buchanan

(now deceased), made application for a planning permit to subdivide the land. A planning
permit was issued on 12 February 1980. Mr Buchanan lodged with the First Defendant for

approval a two-lot plan of subdivision (the parent plan) which set out land which was subject

- to' 6 industrial allonneﬁts and 18 residential allotments. Betweeén September 1979 and

Feomary 1980, he also lodged with the First Defendant for approval plan of subdivision '
setting out 6 industrial allotments and a plan of subdivision setting out 18 residential
allotmiénts. . '

4. 0n20 February 1980, the First Defendant sealed the parent plan and resolved to serve

a Notice of Requirement pursuant to Section 569B of the Local Government Act upon the
owner of the larid described in the first industrial plan and the first residential plan. Between
March and April of 1980, Mr Buchanan lodged with the First Defendant and the First




Detenidant accepted ;three plans of subdmsmn (mdustnal plans)f and seven plans of e
subd1v1$1on (res1dent1al plans) Itis alleged that the First Defendant contrary to the resolutmn
oF20F ebrhary 1 980 and COBMHATY to its s tatutory duty under 5 69E, omitied £0 issue 569K
notices i respect of the first industrial plan. It is also alleged that in May 1980, the Flrst :
Defendant exercised poWer under Section 569B (4)(b) of the Local Government Act to avoid
| the effect of Section 9 of the Sale of Land Act 1958 and to avoid the effect of Section 97 of
the Z’rdnsfer of La‘ntz’ Act by causing each of the three plans and each of the seven plans to be
sealed with the seal of the municipality thereby approvinhg each of the subdivisions set out in
the plans. It is said that the First Defendant did not comply with its statutory obligations or
altefnatiVely in sealing the said plans acted with reckless disregard as to the existence of any
. power to Tavfully seal the plans and acted with reckless disregard as to the existence of
)D : statutory provisions which imposed \ipon it a duty to refuse to do so. .

. '. 5 . Pnor to’ seahng the plans the First Defendant placed an endorsement on the plans. It is ‘
- :;‘alleged that by endorsmg the plans the First Defendant putported to be complying with the ) |
statutory duty tmder Section 5698 (3)(a) of the Local Government Act, notwithstanding that it
knew or was recklessly 1nd1ﬂ'erent of the fact that no valid Section 596E notices had ever
been served tpon Mr. Buchanan between 18 September 1979 and 20 February 1980. It is said

that 1.11 purported comphance with Section 569E, the First Defendant acted maliciously,
. 1ntend1ng to cause harm to the Plaintiffs. The First Defendant fabricated Notices of
_ '. ) Reqmrement These Notices were lssued on 20 February 1980 when the First Defendant
' .!:'_ allegedly knetw that there was no lawful basis for the issue of the Notices . |
=6 Ttis further alleg‘e'd that the First Defendant by sealing the parent plan and series of
H mdustnal plans represented to the Registrar of Titles that the parent plan and each of the plans
compnsmg both the series of industrial plans and the series of residential plans was a genume
plan of subd1v1s1on that had been approved by the First Defendant in accordance with its
ohli‘gations putsuant to the provisions o fthe L ocal G oversifent A ct,Saleof Land Act and |
- Tr’a‘n‘sfér of Larid Act- and the Interim Development Order then in force. Ini relying on the
" represeritation the Registrar of Titles accepted the plans for lodgement,

7. In or about Septemnber 1980, in relying upon a copy of the original plan and
reptesentations by Mr. Buchanan, the Plaintiffs purchased from Mr. Buchanan Lot.1 of




LP134684 emg ‘ _e parent mdustnal allotment In ot about December 1980 relymg upon a

'f : copy g 'he ongmal plan the Plamtlffs purchased the 15 res1dent1a1 allotmerifs.

8. In or about October 1980, Mr. Buchanan requested that the Plaintiffs provide to the
First Defendant a bank guarantee in the sum of $25,000.00 to secure Mr. Buchanan’s
obligations to construct roads on the subdivision which included the residential allotments.
Mr. Buchanan also requested the Plaintiffs provide to the Second Defendant a bank guarantee
in the sum‘0f~.$ll,500 to secure his obligation to supply water to the subdivision. The
Plaintiffs provided each o fthese guarantees. Atthe time ofproviding the guarantees, the

Plaintiffs were unaware that neither of the Defendants had the lawful authority to receive and

aCcept the gua;rantees’ In or about Qctober. 1980, the First Defendant exercised its power

‘ _under Sectlon 5 69E of the Local Government Act to receive and accept from the Plaintiffs the
bank guarantee in respect of the purported obligation on the part of Mr. Buchanan. It is

_‘ ‘alleged that the First Deferidant well knew that it had no lawful authority whatsoever to do so.
" In the altérnative it is alleged that the First Defendant received and accepted the guarantee

% with reckless distegard as to the existence of any authiority to do so.

9.
_guarantee notified the Plamtlffs and resolved to begm construction of the road. It also

: BetWEen May 1982 and 4 November 1982, the First Defendant called upon the

i . enteréd upon the subdivision to commence road construction and instituted proceedings in the

Mag1strates Court for a sum of $3,708 being the amount by which the costs for construction

" exceeded the bank guarantee

0. As agamst the Second Defendant, it is alleged that the Second Defendant received and

~accep‘ted from the Plaintiffs the bank guarantee in the sum of $11,500 in respect of an

obligation against Mr. Buchanan when it knew that it had no lawful authority whatsoever to
do so or altematrvely did so with reckless disregard as to the existence of any lawful
authority. It is alleged on 10 December 1982 the Second Defendant called upon the
guarantes when it had no lawful authority to do so. ‘

11.  The cause of action against the Defendants is a result of misfeasance in public office
by the Defendants. The Plaintiffs claim to have suffered loss and damage as a consequence of
the actions of the Defendants in relation to the allotments. In relation to the industrial
allotments, tl1e Plaintiffs seek $72,000.00 plus interest calculated from December 1980, less




5.

the value of the parent a]lotment if any, at the- date of hearmg In the alternatlve, the

o "Plamt1ffs allege hat they had been deprived the opportunity of developmg the industrial

allotments atid of selling the land. No particulars of quantification of that loss has been
provided. In relation to the residential allotments, the Plaintiffs seek damages of $237,105.00
plus interest calculated from 13 January 1985. They also seek loss or damage to a business

caused as a consequence of the actions of the Defendants.

12.  In relation to the Woodleigh Heights Land it is alleged that on 22 November 1978,

Mr. Buchanan applied to the First Defendant for a pérmit to develop Woodleigh Heights

Estate by subdividing it pursuant to the provisions of the Cluster Titles Act 1974. Such
subdivision was to consist of 45 allotments averaging- approximately 2 acres in size. On 15
Névember 1978, the first application came before the First Defendant for consideration. It
é.pﬁrdived't]ie application. It was a condition of the first permit that the Woodleigh Heights

. Estate be developéd in accordance with the plans and submission, comprising the application

i for cluster subdivision, including the construction and installation by Mr Buchanan of the

. water supply and reticulation system as set out in the submission.

13. I NovemBer_1978, the First Defe'ndant‘accepted a plan of cluster subdivision by M.
" Buchanan. Th or about August 1979, it is alleged the First Defenidant, maliciously intending to

‘", carisé harim to the Plaintiffs, exércised power under Section 569B(4) of the Local Government

Act, with the ultetiot purpose of avoiding the effect of Section 9 of the Sale of Land Act, by

causmg the First Cluster Plan to be sealed with the seal of the mumc1pa11ty The First
_ Defenda.nt allegedly, at the time of sealing the plan, knew that no reticulated water supply

system was installed, the proposed cluster subdivision was not permitted and the sealing of

" the First Cluster Plan would repfesent to the Registrar of Titles that the Local Government Act

had been cémp_lied with. On 9 August 1979, the Registrar of Titles accepted for lodgémel;lt
the First Cluster Plan and registered the First Cluster Plan. |

14. In November 1979, the Plaintiffs entered into a contract with Mr Buchanan to

purchase the Woodleigh Heights Land. At the time of purchasing the allotments, the

Plaintiffs were unaware of the conduct of the First Defendant. Had they been aware of the

conduct of the First Defendant they would riot have purchased the allotment.




Mr Buchanan made apphcatlon. to :the F1rst Defendant ford .
d1v1dmg each allotment ihto 3 smaller fofs. . The First Defendant"

‘_approved the apphcatlon and issued a planning permit. ‘At the time ‘of issuing that permit no~ :

water supply or reticulation system existed so as to enable any allotments within it to be

useable allotments. The First Defendant is alleged to have sealed the second cluster plan

: unlawfully or with reckless d15regard as to the existence of any power to lawfully seal the

+ plan‘and with reckless distegard as to the existence of statutory prov1s1ons

16, In April 1981, Woodleigh Heights Resort Development Pty Limited was incorporated

and Mr Buchanan wis a director of that company. The Second Defendant in J anuary 1982

entered into an agreement with Woodleigh Heights Resort Development Pty Ltd for the
supply and distribution of water to the whole of the subdivision. It is alleged that when

entermg into the agreement the Second Defendant acted unlawfully with reckless disregard to
 the ex1stence of any power to do so under Section 307AA (2) of The Water Act and acted with
reckless dlsregard to the allotment owners in the cluster subd1v1s1on other than Woodleigh

: : 'He1ghts Resort Development Pty. Limited.
: 17 ' In Apnl 1982, the Plaintiffs became aware that ome lot on the plan of cluster
- "s'ilbdi\'(ision had been sold to W codleigh H eights R esort D evelopment Pty Ltd without the

“sconseit or Kaswledge 6f the Plaintiffs.

- 18 In May 1983, Gereral Credit provided finance to Woodleigh Heights Marketing Pty

Ltd (a comipany incorporated by the plaintiffs) which facilitated the completion of the contract
excluding the lot sold to Woodleigh Heights Resort De‘velopme'nt Pty Ltd.

19.  In August 1983, Woodleigh Heights Resort Developments Pty. Limited entered into
contracts with the Plaintiffs to purchase all of the land that the Plaintiffs had purchased except
the lot that had been sold to Woodle1gh Helghts Resort Dévelopment Pty. Limited. Between
September 1983 and March 1984, Woodle1gh Heights Resort Developments failed to |

" complete the contracts. The Plaintiffs advised Woodleigh Heights Resort Developments Pty.

Lid. that it intended to resoind the contracts. Representations were made to the Plaintiffs that

if they attempted to rescind the contracts and sell to anyone other than Woodleigh Heights

~ Resort D GVelopments Pty Ltd the Plaintiffs would be prevented from having access to the

.. water on the Plaintiffs’ land thereby rendering their land worthless.




Developthetits Pty. Limited was correct. In response, the Defendants advised that the plan
was outside the wrban district of Kyneton Water Trust area and accordingly under the
provisions of the Water Act water could only be supplied pursuant to a private agreement at
the discretior of the Second Defendant.

21. It is said that the representations made to the Plaintiffs were false, known by the

- | N Defendants to be false and made with the intention of causing harm to the Plaintiffs. In the

 alfersative it is pleaded that the Tepresentations were made by a Mr. Porter in the course of his

employment as an officer Wlth the Defendants. It is said that the Defendants are vmanously

% . hable for the acts, omissiozs or statements of Mr. Portet.

g : 22 In May 1984 Supreme Court proceedings were commenced by the Plaintiffs against

'Wood.le1gh He1ghts Resort Development Pty. Limited for spec1ﬁc performanoe of confracts.
Those proceedmgs were settled.

3. InAugust 1984, the Plaintiffs were in default of a mortgage to Australian Guarantee

Corporatmn L1m1ted (Whlch had taken over General Credits) and it was agreed between the

_,Plalntlft‘s and Austrahan Guarantee Corporation Ltd that the land which was subject to the
) '._,‘:mortgage would be sold by public auction. Advertising hoardmgs and “For Sale” signs were
v' .'alleged_ly vandalised or remioved and/or stolen. In November 1984, the Second Defendant

‘acting allegedly without any lawful authority wrote an unsolicited letter to the agent of
- Australian Gnarantee Corporation Ltd stating that the Plaintiffs’ land did not have access to

watér and s"e\'xferage' and that such services would not be provided. Alternatively, it is pleaided

thiat Mr. Poiter (an officer of both Defendants) made the representanons It said that those

' -'representatmns were false and were made so that Australian Guarantee Corporation Ltd

would act upon thém. Those representahons were calculated to frustrate a proposed auction
of the Plamt1ffs land. This auction set down for 17 November 1984 was cancelled

24.  After a series of representations allegedly made by the First Defendant relating to the
supply of water it was alleged that the Plaintiffs’ real estate agents were deceived into

| believing there was no water .available to Plaim:it‘fs’ land. Between November 1985 and

pr11l984 the Plamtlﬂ's ‘made enqumes of both of the Defendants 0 ascerta:m
_ '.whether the ‘infotmatio corarinicated to thie. Plaintiffs by Woodleigh Heights Resort




| ‘_November 1989 the Plamufﬁs attempted unsuccessfully to estabhsh a legal enntlement to . _.
' supplywaterto thelr allotments Onor aboutNovember 1 989 Esanda Pty. Ltd. exercised

their right of mortgagee sale over the Plaintiffs’ land, the land was sold to a company knowri

as Deckwood Pty. Ltd. The Directors of this company were allegedly relatives and associates
of Mr. Buchanan.

25.  The Plaintiffs claim d amages as a result ofthe D éfendants’ alleged misfeasance in
public- office. The loss is qualified as a difference between market value at the date of
purchase'of the Plaintiffs’ unusable allotments and the market value of those allotments had

they been supplied with water at the dates of purchase and accordingly rendered - usable.

Exemplary damages ate also sought.

The Groiinds Relied Upon by the Defendants

:26. Both Defendants seek to rely upon the following grounds in support of their
apphca’uon ‘

. - The Plaintiffs seek to re-agitate issues which were raised and resolved upon settlement

of earlier proceedings between the Plaintiffs and the Defendants and subject  to

teleases in favour of the Defendants.

B The subJ ect matter of any new claims alleged in the statement of claim were so closely

: 'connected with the subject matter of earlier proceedings that they should have been
‘raised in eatlier proceedings and it is not open to the Plaintiffs to now bring new
claims. (See Port of Melbourne Authority v Anshun (1981)) 147 CLR 589).
- The Plaintiffs’ claims are manifestly statute barred.

Principles to be Applied in an Application for Summary Judgement

27.  The principles tof be applied are those referred to Webster & Anor v. Lampard [1993]
117 CLR 598 the followmg passage when Mason, C.J. Dean and Dawson, J.J. in a joint
judgement stated (at p. 602), ’

“It is important to note at the outset that the issue before the learned Master on the
application for summary judgment was not whether Mr. and Mrs. Webster would
probably succeed in. their action against Sergeant Lampard. It was whether the
material before the Master demonstrated that that action should not be permitted to




T2

9

: dinary- way because it was apparent that zt'must fazl The power 06
iyjudgment must be exercised with ¢ excepz.‘zonal caution” (General Steel

H'.Industnes Tnc. v Cominissioner For Railways (V.S: W,) (1964), 112 CLR. 125 at- A
'p.129) aid “should never be exercised unless it is clear that there is no real question

to be tried” (Fatcourt v Mercantile Credits Ltd (1983), 154 C.L.R 87, at p.99). As

Dixon J. commented in Dey v. Victorian Razlways Commissioners (1949) 78 C.LR62,

atp.91):
“4 case must be very clear zndeed 10 justify the summary intervention of the
court to prevent a plaintiff submitting his case for determination in the
appointed muanner by the Court with or without a jury. The fact that a
transaction is intricate may not disentitle the Court to examine a cause of
action alleged to grow out of it for the purpose of seeing whether the

. proceeding amounts to an abuse of process or is vexatious. But once it appears

that there is a real question to be determined whether of fact or law and that
the rights of the parties depend upon it, then it is not competent for the Court
to distniss the action as frivolous and vexatious and an abuse of process.”

1 als6 note that in Lindon v Commonwealth [No. 2] 1996 70 ALJR 541 Kirby J stated:

“The guiding principle is, as stated in 026, r 18(2), doing what is just. If it is clear '
that proceedings within the concept of the pleading under scrutiny are doomed to fail,

. the Court should dismiss the action to protect the defendant from being further

troubled, to save the plaintiff from further costs and disappointment and to relieve the

. Court of the burden. of further wasted time which could be devoted to the
: dei'erminaﬁdn of'claims which have legal merit.”

‘That dec151on was referred to in Camberfield Pty Ltd v Klapanis [2004] VSCA 104
o ‘ :'Where Batt JA Wlth whom Wmneke P and Dodds-Streeton AJA agreed; stated . 12)

“anally, it was pointed out that summary judgment should be given in favour of the
deferidant only if it is inevitable that a trial court after full hearing would find for. the

- defendant, veference being made to Webster v. Lampard and Lindon v. The

Comronwealth [No.2] m aa’dztzon fo cases referred to earlier. As will be apparent, I

accept the proposition. "
30.  If the Defendatts are to be successful, it must be very clear that the Plaintiffs casé is .
destined to fail.

Are the Claims Statute Barred?

32.

Section 5(1) (2) of the Limitations of Actions Act 1958 states:

“(1)  The following actions shall not be brought after the expiration of six
years from the date on which the cause of action accrued- '




.
.

Subject to .s'ub-sectzon.s' (IAA) and (IA) actzon.s' founded on szmple |
contract (including contract implied law) or actions founded on tort
including actions fov daimages for bréach of a statutory duty;”

33. . The Defendants rely on Section 5 as a complete defence and bar to the Plainﬁffs

claim. It is submitted that the Plaintiffs must prove that the cause of action accrued within the
limitation period proving that damage was suffered within the relevant period. However in the

present case there is no doubt that the proceedings are out of time by over a decade.

34.  In order to overcome Section 5 (1) of the Limitations Actions Act 1958 the Plaintiffs
rély on Section 27 of the Act which states:

“Where in the case of any, actzon for whzch a period of lzmztatzon is prescribed by this
Act' |

. (a) the action is based upon the fraud of the defendant or his agent or of any
person through whom he claims or his agent; or .
(b) the right of action is concealed by the ﬁaud of any such person as aforesaid;
or .

(c) the action is for relzé “from the consequences-of a mistake- -
. the périod of lt‘ndtiatibn shall not begin to run until the plaintiff has discovered the

o fravid or the m istake, as the casemay be, or could with reasonable diligence have
- dzscovered i.!

Mr Thompson in order to demonstrate that his action has not been statute barred, has

sworn m h1s first afﬁdav1t as follows:

- I:Ie"initiated proceedings in the County Court in 1988 in relation to the Tylden Road
land to tecover moneys mistakenly paid pursuant to bank guarantees. He also claimed

~ damages fot losses occasioned by the mistaken calling up of the bank guarantees
- On the second day of the heanng, the Defendants made an offer.of $40,000.00 to settle
the matter and he agréed. Terms of settlement were drawn. At the time of signing the
© terms of settlement counsel for the Defendants handed to Mr. Thompson a large black
folder contammg copies of various documents He took this material home and gave it
a cursory glance but because he considered the matter to an end, did not look at the

contents until August'ZOOO.

- During the period from 1985 until 1989, the Defendants refiised to allow him access to
| the relevant files. In March 1995, he was finally granted access to files and upon
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36.

_reV1 __‘ mg these files he 1ssued'1995 proceedmgs -agains the Defendants in relafion to e

fhié: Woodlelgh Helghts lend.

In 1999 those proceedmgs were settled at med1at10n and it was agreed that the
Defendants pay $25 000.00 to the Plaintiffs by a particular date. Mr. Neville,
solicitor, accompanied Mr. Thompson at the mediation but was not instructed to act.
The Defendants issued proceedings in the Practice Court of this Court seeking specific
performance of the terms of settlement. Mr. Thompson was ordered to i)erform the
terms of settlement by Beach J. .

He did not appeal against the decision because during the course of the Practice Court
heaﬁng, the Defendanis showed Mr. Thompson a reticulation plan for the subdivision.
This plan seemed to Mr. Thompson to be fatal to any prospects of ultimate success
after appeal. |

In August 2000, Mr. Thompson for the purpose of pre‘paring a defence and eounter

claitii against the First Defendant in respect to a rates claim brought by the First
Defendant, begah reviewing all the documents available to him. Upon examining the

docﬁrnents withiri the black folder (given to him in 1988), it became ~apparent to him

. _that there were two versions of plans for the mdustnal allotments of the Tylden Road :
. subd1v1s1on, namely complete versions and clipped versions. The clipped versions had

'been ehpped in the copying in such a manner as to remove or omit the identifying

riitnber which was present on the complete version.

" He noticed that thé black folder also contained copies of residential series of Tylden

Road plans and those plans had also been clipped and he recognised the clipped plans
to be identical to those Whlch had been admitted into evidence in the Maglstrates

'Court proceedmg in the Court of Appeal (seekmg payment under thé guarantee in
. 1987). -

As a result of perusing the documents in the black folder Mr.. Thompson came to a
series of conclusions and it became #pparent to Mr. Thompson for the first time that
the First Defenda.nt had acted maliciously or recklessly by sealing the residential plans
contrary to its lawful obligations to refuse to do so and that the evidence of Mr.
Wilson (an employee of the First Defendant) given to the Magistrates’ Court had the
effect of coneealing the First Defendant’s true conduct from the Court and himself.

In relation to the Woodleigh Heights Land, Mr. Thompson swears that he:




le .cons1dered the fa11ed 1995 proceedmgs and the retlculatlon plan Whlch had been
shown to th m the Practrce Coutt of this Coust,

- - f 'He reahsed fhat the First Défendant had in fact sealed the planS of cluster Subdmsmn

in coritravention of its statutory duty to. refuse to so seat them and in full knowledge of
the subdivision not being completed according to law. Furthermore, the reticulated
water supply was not present in 1979 as required by law but instead was laid down in
1982.
- He was unable to reconcile the representation made to him in the Practlce Couit 1999
- ‘with his prior state of knowledge.
- The conduct of the Defendants in relation to the Woodleigh Heights Land was
| ‘ essentially similar to the conduct in the Tylden Road Land.
- The Defendants engaged in an ongoing course of conduct the effect of which was to

conceal from Mr. Thompson the true facts as now known.

; Mr Thompson ‘also swears that there has been a continuous course of conduct

~de51gned to Gonceal from him the tfue cause of loss and damidge. In relation to the Tylden
'Road Land, he swears that false evidence and falsified documents were put into evidenceé in
, ?:,'_'tthe Magtstrates Court The defence in the County Court proceedmgs is also said to have . -
A_ B been conducted in a manner to conceal the true defence and true facts. He swears that false

; .iadn;usslons and incomplete discovery were made. In relation to Woodleigh Heights Land, he '

s&é’i s":that he was induced to sign terms of settlement when the true facts had been concealed

) ;ﬁ'om th and the defence of the Supreme Court proceedings were conducted in such a
_‘" ':manner to conceal the true course of action which was known to the Defendants and known to
~be fatal to the Plamtrft’s claim.

38.  The 'S.econ'd Defendant has referred me to some inconsistencies in the affidavits sworn.
by Mr. Thompson. In paiticular to the matters referred to in his first affidavit (para 37) that
Mr. 'Thomp'son repr"esented himself in the Practice Court. The Second Defendant alleges that
Mr. Thompsorn was represented. Inote ttlat in the reasons for decision of Beach J, it appears
that the Plaintiffs appeared in person whereas the Order of the Court refers to Mr. Tiernan of

counsel appearing for the Plaintiffs.

39, Steven Mark Edward (solicitor for the Second Defendant) in response to the first

affidavit of Mr. Thompson swore that he attended the Plaintiffs’ solicitor’s premises in




range, New ;South Wales on 4 -and 5 February 1999 to mspect documents d1scovered by the _

_';-Plamuft‘s.;He d1d not have enough time on those two dates to mspect all documents The e

documents he mspected included surveyor’s plan of the subdivision of Tylden Road Land.

40.  In his second affidavit Mr. Thompson, in response to an affidavit sworn by Mr.
Edward, solicitor, swears that in the course of the 1995 proceedings he made discovery and
that the Second Defendant’s solicitor M. Edward, did not attend at his solicitor’s premises
but attended at the domestic residence of Mr. Thompson and set up a photocopier in his

kitchen ‘atea adjacent to his bedroom. Mr. Edward had a free range of all documents that were

produced by Mr. Thompson but was required, as a matter of principle, to limit the copying of
. docurnents that related to the matters in question in the 1995 Supreme Court proceeding. He

_ beheves that Mr Edward copied numerous documents that he was not entitled to copy

mcludmg conﬁdentlal communications. Mr. Thompson did not object because as he was

_ Worlqng and he had to leave Mr. Edward alone in his premises and did not have time to vet

*?

. 4'1'.

: anythm ; g which Mr: Bdward was doing.

In response to Mr ~ Thompson’s afﬁdaVIt a further aﬂ:'ldav1t was swormn by Mr.

Edward He sweats that on 23, 24 and 25 March 1999 he aitended at the Plaintiffs’ sohc1tors
ofﬁce and photocopled all documents produced by the Plaintiffs’ for d1scovery On 22 March
1999 he drove from Bendigo to Orange for the purpose of photocopying the Plaintiffs’
dlscovered documents Hg ‘went to the offices of Baldock Stacey and Niven at about 9am on
the 23 March He was preseént when a photocopying méchine which he arranged to hire was:
camed to the room on the upper floor of the Baldock, Stacy & Niven (the Plaintiffs’

sohc1tors) buﬂdmg This was the same room where he carried out partial mspecuon of the
Plaintiffs’ documents on 4 and 5 February 1999. '

42." In miy view, Mr. Edward in his further affidavit provides a’ comprehensive and

plausible -eXpianation of the inspection process. He also refers to letters'relaﬁng to the

_ discovery that had been written by the parties. His explanation of the discovery process is to

be prefeired to matters deposed to by Mr. Thompson. The inconsistencies referred to by the

Second Defendant whilst interesting do not lead to me to determine the issues in favor of the

Defendants.




-thelr nght: of _action 4: is. concealed by ﬁ'aud In Hamzltonﬂ vKal]o (1989) 17 NSWLR'

McLelland J conmdéred ‘the term “fraudulently concealed”. HIS honour stated (atp. 386) -

“It has been submitted on behalf of the plaintiff that the expression “fraudulently
concealed” does not necessarily import dishonest...

£,

The question of what is sufficient to constitute “fraud” for this purpose. has been

dzscussed in several modern English cases..

For my own part, I would regard it as a misuse of language, and unsound, to apply the

Statutory. expression “fraudulently” in s55 to any conduct which did not involve some

Sorm of dishonesty or moral turpitude. I see no reason to think that that expression does

not carty the saie connotation as the expression “fraud” were used in Real Property
Act...and eguivalent legzslatzon

In Heath Underwrztzng & Insurance (Australia) Pty Ltd v. Daraway Constructions

(unreported Supreme Court of Victoria 3 August 1995). Batt, J. when considering s. 27(b) of

“ .the zmztatzons of Actzons Act referred to the decision of McLelland, J. and concluded that

- “fraud means common laW fraud a:nd that there must be mtentlonal concea]ment His honour

fstated(atp 32) s

“Thep Zaznn]j’ d elzed further ora lternatzvely U pon @ contention that t he defendant S |
___Aconduct made it “unconscionable” in all the circumstances to permit it to rely upon
- - the Limitation of Actions Act 1958. In support, it called in aid again the judgment of
" Dédne, J. in Hawkins v. Clayton at 589. In my view, in the case of a commion law

. claim thereis Horelevant answer to the Act except that c ontained in s27. In othei
words, if 527 is not satisfied a plaintiff cannot, in my view, avoid the operation of the
Act by refererice to unconscionable conduct on the part of the defendant...

- I turri néw to Whether there was concealment by fraud in the common law sense on the
part of the defendant of the rights of action. To constitute fraud at common law
“actual fraud, personal dishonesty -or moral turpitude” (Bahr v. Nicolay [No 2]
(] 988) 164 CLR 604 at 614) is requisite. Intentionally to conceal a right of action
dfier it has arisen in order to keep a plaintiff out of moneys properly due to it would
conistitute ﬁaud at common law. Where the concealment arises at the same time as
the right of action the more traditional formulation of the common law concept of
ﬁfaiid is applicable, at any rate where, as here, the right of action arises from
statements’ (declardtions) made by the defendant. Thus, there will be fraud where the
declarations were knowingly made falsely or were made without honest belief in their
truth or reckles.s'ly, careless whether they were true or false.”




1"f0: the Plamtlffs rehed on Heath Underwrznng & Insurance' L

| i d. v. Da away Constructzons to support the subm1ss1on that itisaquesion
' of fact"m the cucumstances as to whether there has been fraudulent concealment. The

_Plamt]ffs state that the mere ‘handing over of documents or the knowledge of the existing

docurrients may not Be sufficient. It is submitted that I should take into account not only the

docurtents that were diséovered in the black folder but also in the context of evidence given

by Mr. Wilsn in the Magistrates’ Court which was alleged to be false.

'46.  Senior Counsel for the Plaintiffs referred me to Bulli Coal Mining Company v. Patrick =
Hill Osborne & Anor [1899] AC 351 where the Privy Counsel made the following
obser’Va"cioii (atp 363):-

= 2 e “The _contention on behalf of the appellants. that the statute is a bar unless the

" wrongdoer is proved to have taken active measures in order to prevent detection is

., opposéd to common sense as well asto the principles of equity. T wo men, acting

t _'i,} mdependently, steal a neighbour’s coal. One is so clumsy in his operations, or so

" incauitious, that he has to do something more in order to conceal his fraud. The other

- dzboses his opportunity so wisely, and acts so warily, that he can safely calculate on

- not being found out for many a long day. Why is the one to go scot-free at the end of a

. limited Dpériod rather than the other7 It would be something of a mockerry for courts of

equzty to denounce fraud as “a secret thing”, and to profess to punish it sooner or

. later, and thén to hold out a reward for the cunning that makes detection difficult or
= remote ‘

A‘ .'47. ' Slm11arly in Beaman V. ARTS. Ltd. [1949] 1A11 ER 465 Somervell, LT (at 471)
) stated- :

" “There remdins the question whether the cause of action was concealed by the fraud.
If Y. undertakes to store and keep the goods of X., X. is clearly entitled to assume that
Y. will not give them away. If Y. d oes s o without c ommunicating with X., he, as it

* seeins to me, brings himself with the principle laid down in Bulli Coal Mining Co. v.

. Osborme. That. cdse decided that it was not necessary that the wrongdoer-should have
taken steps to prevent detection. Regard must be had to the nature and character of
the act. A wrongdoér who “chooses his opportunity so wisely and acts so warily that

. he can safely calcidate on not being found out for many a long day.” cannot claim the

" advantage of the limitation period.”

48.  The operation of Section 27(a) of the Limitations of Actions Act was also considered

by Watren, J (as she then was) in Di Sante v. Camando. Nominees (Supreme Court of
Victoria, Warren J, 25 May 2000, unreported). Her Honour (at p.23) said:




- n._New ot ales equzvalent provzszons t0 s27 of the Vzctorzan statiite are’
- contained in 555 of the Limitation Act 1969. In conszderzng the New South Wales
‘ provzszons in Hamilton v. Kaljo & Ors (1987) 17 NSWLR 381 McLelland J considered

(at 386) ihat the posiponement of the limitation bar in matters where fraud, deceit or
‘concedlment are alleged require proof of some form of dishonesty or moral turpitude.
Hamiilton was considered by the New South Wales Court of Appeal in Seymour v.
Seymour (1996) 40 NSWLR 358. There, Mahoney A-CJ, with whom Meagher JA and
Abadee AJA agreed, held that the New South Wales provision required a
consciousness of wrongdoing:

In my opinz'on, there must be in what is involved a consciousness that what is

being done is wrong or that to take advantage of the relevant situation involves

wrorigdoing. At least, this is so in the generality of cases. (There is in this as

many thzngs the problem of dealing with the person who ‘closes ‘his eyes to

wréng’ or is so lacking in conscience that he is not conscious of his own lack
. of proper standards)’.

A szmzlar view ‘was expressed in Grahamé Allen & Sons Pty Lid v. Water Resources
_ Commzsszon (2000)] QdR523

'_ There is no allegation at this point made by the plaintiff against ANZ of a
L consciousness of wrongdozng I agree with the approach of the New South Wales and
) Queensland authorities.”

o ?49. I Skryel w, Mengler (Supreme Court of Victoria, Eames, J., 5 October 1998,
- u.m‘epOrted)mrelahon to the meaning of fraud Eames J. (at para. 46) stated:

“[46] “Fraud”, in this context, involves a consciousness that what is being done is
o "wrong or that to take advantage of a relevant situation involves wrongdoing. The
. ('? section is not confined to simple common. law fraud, but extends to conduct beyond
S that, “which involves some form of dishonesty or moral turpitude: see Hamilton v.
Kal]o (]989) 17 NSWLR 381 at 386; Seymour V. Seymour (1996) 40 NSWLR 358, at

_ 50. | Based on the’ above authorities, in my VICW /, for the Plaintiffs to succeed there must be
consciousness of wrongdomg by the Defendants Whmh has been concealed from the

Plaintiffs. This involves an analysis of all of the circumstanices referred to in the affidavits.

' 51.  The Plaintiffs submit that it was not until'August 2000, that it was discdvered that the
initial sealing of the Plaintiffs’ subdivision was tmlawful or illegal. The critical documents
from the black folder which led Mr Thompson to reach his conclusions was the copy of the
complete version of the plans contained therein. The Plaintiffs submit I should take the




ollowlng niattets into e unt in relat10n to the q _stlon of concealment regardmg the Tylden h

- the black folder was given to Mr. Thornpson on the completlon of the Tylden Road
litigation in 1991;
- the residential land in Tylden Road was in fact sold and all that Mr. Thompson had
was the parent title. In other words not only had the litigation been put behind him but .
‘commercially everything had been. concluded;
- ihiere was no reason to look at the black_fj folder until new litigation prompted Mr.
Thompson to defend himself against demagd made;
- .the" circuriistarices inV'olving' false represenéations'made by Mr. Wilson in Court;
- : the Reg15trar of Titles registered the plan of subdivision. An impression was given that
. 'everythmg had been doné properly and led to Mr. Thompson reﬂecung differently
- b_than he should have P
5 ‘all the ht1gat10n was premlsed on the bas1s that the subd1v1s1on was lawful at its initial

. . .g
ot :stages and 3

Lo
"J'-

a :--:‘ - Mr Thompson Wwas demed access to relevant ﬁles

P

5
.‘.'.

. "'The first questron I have to determine whether there has been a concealment. If there

i .-has been a concealment “there must be a conscmusness that what is bemg done is wrong or

' .'that to take advantage of the relevant s1tuat10n mvolves Wrongdomg”

§3.  TItis clear from Mr. Thompson s first aﬂidav1t that cnt1ca1 documents from the black

folder which 1ed to this matter being further hugated are the complete version of the plans of
the industrial allotments of the Tylden Road subd1v1s10n In relation to these claims, I note.

. that Michelle Ehzabeth Dlxon solicitor for the Ffrst Defendant has swom she has reviewed

* the documents dlscovered by the Fn'st Defenda}nt in the Tylden Road proceedings heard

prev10usly Each of the documents described by 1 Mr Thompson as the complete plans were

L dlscovered by the First Defendant in the Tylden Road proceedings as discovered document

l. " nuimber 4 in its supplementary affidavit sworn 23 May 1989 She also swears that the clipped

vérsions of the plans were also discovered. In add1t10n it appears from correspondence that

Nevﬂle & Co. solicitors acting on behalf of Mr. Thompson requested and were provided with

a copy of all the doctments discovered by the F]rst Defendant by supplementary af.ﬁdav1t of

.\.




R documents other than document No 9 (which Wagi':not requested by them) Complete version

©of platis was fhetefore prov1ded to Nev1]le & Co. {;"j_

Mr Edward sohc1tor, for the Second Defendant swore that he undertook mspectlon of ,
doctiments discovered by the Plaintiffs in earlier proceedmgs those documents include a copy

of the complete version for the plans for industrial allotments.

54, Based on the material before me there has been nothing concealed from Mr

Thompson. The documents contained in the black folder had been previously discovered to
Mr Thompson.: - -

5 5.. The Plaintiffs submit that I should look at all of the circumstances to see whether there

has been a concealment. T now turn to the evidence, allegedly given by Mr Wilson. Mr.

Thompson alleges that at the time Mr, Wilson gave evidence the First Defendant was fully

_ aware or recklessly mdrfferent to the existence of a series of facts. That evidence was given
'm 1987 Smce then the' Plamnffs brought acnons in the Supreme Court, County Court and
. ._ _ 'tned to set asrde séttlemiésit in 1999. It was not untll the year 2000 that the evidence given by |
Mr Wllson in the Maglstrates Court had the effect of concealmg the First Defendants conduct’
from the Court hlmself It is amazmg that Mr Thompson isof that behef It is clear that he had -
all the documents, and had heard the evrdence ‘of Mr Wilson. I—Ie had been to Court on a

further ‘three occaswns One may ask why Mr Wilson’s evidence had the effect of concealing
the First Defendant’s trie conduct from the Court and Mzr. Thompson. This is not a credible

eXplanatlon _

- 56. Mr Edward has produced to the Court a series of manila folders containing exhibits.

A_SMEl Volume 1 and Volume 2 are two folders of copres of court documents and papers

relating to the County Court action issued on 7 November 1988 Document No. 43 is a book

- of pleadings in those proceedings that was drscovered by Mr Thompson. Obviously any

claim of privilege has been waived. Those pleadings contain hand written notes made by Mr
Thiompson. There is no evidence before me of when those notes were made but there is a clear

inference that those notes would have been made prior to 1993. The Defendants relied

~ heavily on these notes to demonstrate Mr. Thompson’s state of knowledge.




i ‘ hose leadmgs but to hlghhght' o
of ths ifip riaitt tridtters wh1ch wntten in the book of plead:lngs They are as follows:

Page 2 | |
- “On 12 February 1980, Buchanan lodged a notice to the effect of the 13" schedule
of The Local Government Act.”
Page5
“Notwithstanding that it was illegal Buchanan has sold at least -2 of the
allotments... in order to avoid the provisions of Section 9 of the Sale of Land Act
which at that time prevented the sale of allotments on subdivision of more than two

allotinents etc Buchanan then lodged seven separate plans which were contrived

fo create several subdivisions of two lots each.”
Page 6
_ “Bnohanan lodged 30™ schedule notices in relation to these new contrived plans.”
i Page7
- ""The{"' Coiineil sérved a separate “Notice of Requirement” in relation each of the
o eo'ntlftved plans which were numbered, 79305E—79305K ”. (Counsel for the First
» o Defendant submits that within that sequence one would think that there would be
C a plans w1th the letter G Whlch isa plan that had been d1scovered to Mr Thompson),
o -?.:'Pages ' ’

' “Although Biichanan thovight that he had exploited a loophole in the law he had in
. o fact broken the law because as it was his clear zntentzon fo subdivide the land into
’,1 . ] ) c - J 8 allotments hé was bound to give one 30" schedule nottce and one plan showing
; S all allotments ”
, Page 10 |
“Buchanan therefore approached the Council (that notatzon is on a letter wrttten
by ‘M# Buchanan to My Wilson, Shire Engineér of the ‘Shire of Kyneton. The last
- paragraph of that letter states “ Would it be posszble for approval to be given at
| .the next Counczl meetzng to accept the bank guarantees so that the requirement on
the subdivision may be lifted”. |
Page 14
- “At the time of providing the guarantee I had the reasonable'expectation that the

Council and Water Trust would only accept the guara'ntees in relation to a legally




- \"'4Page"'15" L
- “ds I now kriow the Council and the Water Vi rust accepted the guarantees for the o
purpose of giving effect to the unlawful intention indicated i in Council’s letter of 7
May 1980 which was an intention to act in breach of Section 569E(3)(a) of the
Local Government Act”. |
Page 17

"= “The council however always intended that the iéqizir"e’h’i“e‘r‘zts were “secretly still

- on foot”. (Here there is knovwledge of alleged covert ot secrét activity)
C3 |
. &> ) - = "“Theclaim was d erived from t he evidence of t he Shive Engineer’s given at the
A | ' Bendigo Magistrates’Court. ”

c4- |

- Dzscovery However indicates that the counczl s evzdence at Bendzgo was false.
i Dz.s'covery reveals that the relevant 30™ Schedule Notzces were dated 4 March .‘
| 1980 n
oz | R
[ Vi Bacha‘haﬁ had illegally sold two of the lots anid had been able to do so as the

Council was prepared to accept plans of the subdivision contrived in such a
- rhaviner as to appear to be two lot subdivisions.” '
s

- “S"ubsequently upon receipt of my guarantee Counéil gave effect to its original

intent by lyinQ to the Registrar of Titles.”

58; Clearly on an arialysis of the pleadings by Mr Thompson, 1t appears that nothing has
been concealed from the Plamuffs I do not accept the submlssmn that the notations on these
pleadmgs are proof that M. Thomipson was under a wrong 1mpress1on The only conclusion

that I ¢afi come to is that there can not have been any concealment

59.  Iam also at a loss to understand how there has been any concealment in relation to the
Woodleigh Heights Land. I note that Mr. Thompson swears fhat upon reaching the"
conclusions in relation to Tylden Road Land, he began to consider the possibility that the First '
Defendant may have acted unlawfully in relation to the Woodleigh Heights Land. He




therefore ¥ ons1dered theffaﬂed 1995 proceedmgs and 'the t1c_ atlon' plan wh10h had bee
shown ‘to th m the Pracnce Court He then realised thaf the First Defendant had sealed the X

- plans 6 f c luster s ubd1V131on inc ontravention of their s tatutory duty to refuse to seal ther. '

Furthermore they did so in full knowledge of that the subdivision had not been completed

according to law and a reticulated water supply was not present in 1979 as required by law
but was laid in 1982. |

60. Ido notaccept that documents in the black folder also prompted Mr Thompson to
enable to reconcile the representations made to him in the Practice Court 1999 with his prior

state of knowledge. Submissions have been put to me that the objective documentary

evidence estabhshes that Mr. Thompson was aware from at least 1987 that the retlculanon

: water supply was la1d in 1982. I have been referred by the First Defendant to a letter dated 24
; ) August 1987 Where Mr Thompson wrote to the First Defendant. 1 have read that leter and
_ refer to the followmg patagraphs, in partlcular paragraphs 30 ‘and 33 whlch are inconsistert
o "w1th the allegatlons made by Mr Thompson: '

“25 Sometzme in 1980 or 1981 the timing of which is. zrrelevant the Kyneton
i Council approved the resubdivision of the Woodlezgh Hezghts Subdzvzszon into
131 allotments o

<27 By miﬂuie'dated 6 November 1980 the Kjineton ""'Water Board resolv'ed' to
. advise the Kyneton Development Committee that it tould supply 1,000,000
gallons annually in any reticulated area and that any anticipated consumption

in excess of that figire would be subjected to negotzatzon

30. Kyneton Water Board did subsequently enter znto a water supply agreement’ ,.
: " between itself and Woodleigh Heights Resort Developments Pty Ltd for the
supply of water to the whole of the Woodleigh Heights Subdivision.

33,  Subsequent 10 the niaking of the above agreemient trenches were dug and pipes
- laid along a considerable length of Edgecombe Road in order to facilitate the
supply of water to the Woodleigh Heights Subdivision.

112.  The Board under cover of letter dated 12 September 1985 made a copy of the’
agreemiént available [being the agreement referred to in paragraph 30 of the
August 1987 letter] after my solicitor threatened to take legal action to force
the Board to make a copy available.

113. My Supreme Court action No 2360 of 1984 was settled on the day that the ‘
" copy of the agreement was received at the office of my solicitor which was too
late to bé considered.” '




Bver 1f there has ‘been a concealment Wthh has not been provedl it is my’ view that

A there 1s not]nng before e that would lead to a conclus1on that there has been a ﬁ‘audulent -
. concea]ment. Theré is nothing in the clrcumstances which demonstrate the consciousness of
what is being done is wrong. All the documents and information which was relied upon were
given to M. Thompson. There is no evidence of any wrongdoing on behalf of the Defendants

in the provision of the information to Mr. Thompson.

62. The obserVattons and circurhstances referred to lead to a coriclision that the limitation

penod should 1ot be postponed. In my view of the situation i§ clear cut and it would be :
mev1table for a Court to decide that limitation period should not be postponed by virtue of

’Sectmn 27 (b) of the Lzmztatzons Act.

i2.

oninarison of the fléadmgsf"

Tiden Road Procidiogs

Ve Aeen. glven three tables comparing the 1988 Tylden Road Proceed.mgs Wlth the S
proceedmgs The First Defendant’s solicifor, Ms. DlXOIl, in her first afﬁdav1t has o

both' fhe proceedmgs the claims for damages involve 1dentlca1 partres and have been subject to

N .pnor legal proceedmgs atid covet the same matters.

-6 " The Plamt1ffs submit that in the arended statemeént of clalm before the Coutt’ a
‘ g .pleadmg tias been made for the first tnne that the Council unlaWﬁJlly sealed the Tylden Road
plans. of subdivisionr Without services. The prospective purchaser without services on the
- subd.tvision therefo’re would not have any recourse to any legal means of compelling a

- - developer or any other person to provide those services.

| 66.  Imote that in paragraph 20 of the County Court Statement of Claim, it was pleaded
| that the First Defendant was not entitled to retain and/or call up the first bank guarantee as the .




to properly comply W1th all provxsmn of Sectlon 569E of the.Loca :
.,Govefnment Act 'Paragraph 20 pleads: ' B

- The plans of subdivision confravene Section 569A(1)(a) and Section |
" 569A(1)(c) of the Local Government Act.
- The First Defendant did not serve on the subdivider proper or sufficient
requirements within the meaning of Section 569E(3)(b).
- The First Defendant did not retain copies of any or all of the purported
- requirements.
- “The purported requirements had been withdrawn by the First Defendant within
the meamng of Section 569E(3)(cc). ,
_O R - TIn contrévéntion of Section 569E(3)(d), the First Defendant caused to be
M " lodged with the O ffice of Titles a statement to the effect that the purporfed
- * tedirérhent or requirerents had been coniplied with by the owner and sich a
- reqﬁiteﬁieﬁt"'or' requirements had not been complied with and the First
" Deferidant kniew that such requirement or requiremeits had not been complied
with . | |
. There i no valid or enforceable basis ground upon which the First Defeﬁ&eht"_

could retairi or call up the first guarantee.

o On a analys1s of the two proceedmgs it is clear to me that there are some dlfferences
»_ | in the W ay they are p leaded. The C ounty Court p leadings related only to residential {and o
Whereas here before me, the pleadmgs relate both to re51dent1al land and industrial lard. In -
' ‘, add1t10n, thé cause of action in telation to the présent proceedings felates to misfeasance in
‘. ;'p‘ubhc ofﬁce ‘wheteas the pleadmgs before the County Court relied 6n'a breach of duty or

B .::faISe representatlons

- 68 "~ The First Defendant submits that the misfeasance in public office is another aspect of -

++*wrongfial behaviout but does riot drount t6 a iew case before the Court.

Evéi though T do not have to consider this question, as it is clear that the clairs are

60,
- statute barred, T am of the view that the current pleadings relate to the same facts. It is
interesting to note that as against the First Defendant the Plaintiffs claimed in prior

proceedings the sum of $25,000.00, interest, and consequential losses sustained by the

23




t of the sale of the 15 'allotments ‘As against th. 3 Second Defend ;

<the'sale of the 15 allotments Thé damages that the Plaintiff n now clalms is the drfference i the B
"""'market value as at the date of purchase of the allotments without services, and the market

' '_.Value of those allotments with services. In reality, there is little difference between ‘the

damages claimed.

7(_).‘ ~ The pleadings against the Second Defendant are found i in paragraphs T29 to T34 1

. have compared this pleadmg to paragraphs 33 to 57 of the ameénded statement of claim in the

VCounty Court proceedmgs. It is clear that the present proceedings are better pleaded and in

‘ addltion claifn' that the Second Defendant acted maliciously. The situation however, is

- - ha‘sically the same and again there is not much difference in the claim for damages. I do note

that 1t is sa1d that the riew pleadings arose out of the discovery of the unlawful sealing of the
N plans Th.1s is  not conduct which can be attributed to the Second Défendant.

L .,.__;waéﬁie‘ig‘ii Heiglifs Land

» The Woodle1gh Heights proceedings Were commenced in this Court in 1995. As with
. the Tylden Road Land I have been given comparative tables of the’ pleadmgs ‘of that case. I:
:_note ithiat Mr Thompson swears in his affidavit that the 1995 Woodle1gh Helghts proceedmg
Was 'p. dicated on h1s belief that the First Defendant had lawfu]ly sealed the cluster plan of

& subdivision: The present pleading relies on the wilful sealing of plans of the cluster plan of

- vsubd1v1s10n contrary to the statutory obligation of the First Defendant to refuse to do so. The
' o “Plamt1ffs tely on the Second Defendant’s complicity in sealing the plans and concealing the
'_nnsfeasance of the First Defetidant in providing a water supply for the sole benefit of
:" '. : Woodle1gh I—Ie1ghts_Resort_ Development Pty. Ltd. and in the knowledge that the water supply

" should hivé been present in- 1979 for the benefit of -all allotmient holders. Misfeasance in

o pubﬁc'of'ﬁce is alleged against both the Defendants.

72 As w1th the Tylden Road plan the causes of action are based in tort but are pleaded '
i dlfferently and it appears that the damages sought are similar. Analysis of both pleadings

~ leads to the conclusion that the causes of action relate to the same facts.

clainied $11 500, mterest and consequent1al losses sustamed by the Plamtlffs asa result of o



_The Deeds ofSettlement o

73, I my i‘deﬁv, as the same facts are relied upon and damagés sought are essentially the
» SM¢; the releases in the prior Tylden R oad proceedings and the prior Woodleigh H eights

proceedings are a complete answer to the claims bought by the Plaintiffs.

74.  The only issue that remains is that no claim has been brought in relation to the Tylden

_ AROad Industrial Land. The parties. accept that the Plaintiffs have not previously sougﬁt relief’
*. in this respect or sued the Defendants concerning the Tylden Road Industrial Land.

75. In my view in relation to the limitation penod precludes such an action: However I note

.that in Port of Melboirne Authorzty v Anshun Pty Ltd [1981] 147 CLR 589 Gibbs, C.J.,
. Mason and Aickin T.J. (atp. 602) stated:

. “In these cases in applying the Henderson v. Henderson principle to a plaintiff said to

" estopped from bringing a new action by reason of the dismissal of an earlier action,
- Somepvell, L.J. and Lord Wilberforce insisted that the issiue in question was so clearly ‘
.= part of the subject matter of the initial litigation and so clearly could have been raised
" that it would be an abuse of process to allow a new proceeding. Even then the abuse
' '_“Z";fof process test is not one. of great utility. And its utility is no more evident when it is
v applied to a plaintiff’s new proceedzng which is said to be estopped because the
- P plazm‘zﬁr omitted to Dlead a defence in an earlier action.

4 thzs situatiori we would prefer to say that there will be no estoppel unless is appears -

‘that the maiter relied upon as a defence in the second action was so relevant to the

. subject.mattér of the first action that it would have been unreasonable not to rely on it.

Generally speaking, it would be unreasonable not to plead a defence if, having regard

to the nature of the plaintiff’s claim, and it’s subject matter it would be expected that

. the deferidant would raise the defence and thereby enable the relevant issues to be
determined in the one proceedmg

'_ 76. - Ihave ruled previOuSly that Mr. Thompson had the plans in 1991 and that they were
B 'ﬁreﬂ‘fib‘i‘i‘sly discovered to him. Mr. Thompson could have amended the County Court
K procéedings when he did receive the plans but did not da so. An Arishun estoppel therefore

would operate



“ Coicliision -

77, On the facts before me, the claims brought by the Plaintiffs are statute barred. Iam
also of the view that the matters complained of have been litigated previously and have been
settled and proper deeds of releases have been executed. In relation to the Tyldon Road

Industrial Land an Anshun estoppel applies.
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